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Vice-President Seventh Judicial District JACOB JOHNSON 
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Vice-President First Judicial District CHARLES H. HART 
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Vice-President Third Judicial District FRANK PIERCE 

Vice-President Fourth Judicial District .JOHN E. BOOTHE 
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Of the Sixth Annual Meeting of the Bar Association of Utah, held in 
the Federal Court Room at Salt Lake City, Utah, January 
13th and 20th, 1902. 



The meetin<> was called to order by the President, Chas. 
S. Varian, who then delivered his annual address. 

The following named applicants for membership having 
been reported upon favorably by the Executive Council, 
were then duly elected as members of the Association : Wm. 
A. Lee, Geo. M. Sullivan, F. A. Sweet, D. H. Wells, Jr., and 
Allen T. Sanford. 

The following named Judges on the bench were duly 
elected honorary members of the Association : Judge R. N. 
Baskin, Judge Thos. Marioneaux, Judge S. W. Stewart, 
Judge W. C. Hall, Judge Chas. W. Morse and Judge John E. 
Booth. 

An address was then delivered by Mr. Wm. A. Lee, 
upon the subject: "Uncertainty of the Law, its Cause and 
Remedy. '^ 

Upon motion the following resolution was adopted : 

Resolved^ That all members of this Association, according to 
the list published in the report of the proceedings for the year 1898, 
who shall pay their annual dues for the year 1902, on or before 
March ist, 1902, shall have their dues remitted for the years 1898, 
1899, 1900 and 1901. 
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The Executive Council, to whom had been referred the 
report of the Treasurer and Secretary and the unpaid bills 
incurred by the Bar on John Marshall's Day, then reported as 
follows : 

That the Treasurer's report, showing a balance on hand 
of $30.15, be adopted and filed. 

That the Secretary's report, showing a balance due the 
Secretary of $11.83, be adopted and filed and the amount due 
the Secretary be paid. 

That the balance of the indebtedness incurred by the 
Bar on John Marshall's Day, amounting to $47.20, be paid by 
this Association. 

Upon motion the report of the Executive Council relative 
to the above financial matters was adopted. 

Mr. D. H. Wells, Jr., then offered a resolution relative 
to the election of the judiciary, which after some discussion, 
was referred to the Executive Council to report at an 
adjourned meeting to be held on the 20th day of January, 
1902. 

The following officers for the ensuing year were then 
duly elected : 

President, Charles S. Varian; Vice-Presidents, First Judicial 
District, Judge Charles H. Hart; Second Judicial District, Judge 
Henry H. Rolapp; Third Judicial District, Frank Pierce; Fourth 
Judicial District, Judge John E. Booth; Fifth Judicial District, 
Judge Thos. Marioneaux; Sixth Judicial District, Judge Wni. 
McCarty; Seventh Judicial District, Judge Jacob Johnson; Secre- 
tary, Clesson S. Kinney; Treasurer, Geo. L. Nye. 

Executive ('ouncil : James H. Moyle, Chairman; E. B. 
Critchlow, Secretary; Andrew Hovvat, P. L. Williams, E. M. Allison. 

Committee on Grievances : Frank B. Stephens, Wilson I. 
Snyder, H. E. Booth. 
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Upon motion the meeting adjourned to meet on the 20th 
day of January. 1902, in the Federal Court Room, at 8 
o'clock p. m. 

CLESSON S. KINNEY, 

Secretary, "^ 



ADJOURNED SESSION OF REGULAR ANNUAL 

MEETING. 



January 20, 1902, 8 o'clock p. m. 

The adjourned session of the regular annual meeting of 
the State Bar Association of Utah, was held at the Federal 
Court Room at 8 o'clock p. m., on January 20, 1902. Presi- 
dent C. S. Varian in the chair. 

The following named applicants having been reported 

upon favorably by the Executive Council, were then elected 

as regular members of the Association : 

W. J. Barretle, D. O. Willey, Jr., G. H. Backman, J. J. 
VVhitaker, Geo. H. Smith, Henry Shields, J. Walcott Thompson, 
Ray Van Cott, Geo. Jay Gibson. 

Upon motion a communication, dated August 6, 1900, 
from the Commission to revise and codify the criminal and 
penal laws of the United States, was referred to the Executive 
Council for their report at the next meeting of the Association. 

A communication was next read from A. MacDonald, of 

Washington, D. C, requesting the adoption of the following 

resolution : 

Resolved^ That we are in favor of the establishment of a 
Psycho-Physical Laboratory in the Department of the Interior, at 
Washington, for the practical application of physiological psychology 
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to sociological, jurisprudential, and abnormal or pathological data, 
especially as found in institutions for the criminal, pauper, and 
defective classes, and in hospitals, and also as may be observed in 
schools and other institutions. 

Upon motion the above resolution was referred to the 
Executive Council for their report at the next meeting of the 
• Association. 

The Executive Council having considered the resolution 
of D. H. Wells, Jr., concerning judicial elections, reported 
that they had agreed upon a substitute for the same,- with 
amendments to the By-Laws, as follows, to-wit : 

** Whlreas, It is the sense of the members of the Bar Associ- 
ation of Utah, that judicial elections should be separated, as far as 
possible, from party politics; and that the members of the Bar, 
irrespective of party, should use their utmost efforts in securing the 
election of judges of such learning and integrity, as will elevate the 
standard of our judiciary to the high and honorable position it 
should ever occupy. That the members of this Association should 
support the candidate or candidates for judicial office best fitted to 
insure such result, and that some method should be adopted by the 
Association in this matter, to secure the united efforts of the mem- 
bers of the Bar of the State. 

^''Ncnv^ therefore^ be it Resolved, That this Association, prior to 
every election when candidates for judicial offices, other than those 
of Justice of the Peace, are to be nominated and elected, do, 
through its committee, investigate the qualifications" and fitness of 
all candidates, and thereupon do make endorsement of candidates 
for selection by the nominating conventions, and, to this end, that 
a permanent standing committee be appointed at each annual ses- 
sion of the Association." 

Upon motion of M. M. Kaighn, the above resolution was 

amended by the addition of the following paragraph : 

** That this Association express hereby its disapproval of 
solicitation and political combination by judicial candidates for the 
purpose of securing support before nominating conventions." 
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13 
AMENDMENTS TO THE BY-LAWS. 



Amend Section i, so as to read as follows : 
Section I. The order of business at each annual 
meeting shall be as follows : 

1. Opening address by the President. 

2. Report of Executive Council. 

3. Consideration of applications for membership. 

4. Report of Committee on Grievances. 

5. Report of standing and special committees. 

6. Delivering or reading of addresses and papers. 

7. Miscellaneous business. 

8. Election of officers. 

Amend Section II, to read as follows : 

Section II. There shall be appointed by the President 
and Executive Council each year, three members as delegates 
to the American Bar i\ssociation for that year. 

Amend Section III, to read as follows: 

vSection III. There shall be a standing committee, to 
consist of the President and four members, appointed by him 
at each annual meeting, on the " State of the Law,'' whose 
duties shall be to report at the annual meetings important 
amendments, revisions or additions to the law of the State, 
as developed in legislation or by judicial decision together 
with such suggestions as may seem to be necessary. 

Add Section IV, to read as follows : 

Section IV. There shall be a standing committee 
of ten appointed annually by the President and Executive 
Council on ^'Judicial Candidates and Nominations,'' whose 
duty shall be to investigate and report at the annual or 
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special meetings of the Association, upon the qualifications 
and fitness of the candidates for judicial offices, other than 
those of Justice of the Peace. 

Amend title Section III, so as to read '* Section V:'' 

Section V. These By-Laws may be amended at any 
regular meeting by a majority vote of the members present. 

Upon motion the above resolution as amended, and the 
By-Laws as above set forth, after a lengthy discussion, were 
adopted. 

The President announced that under the new By-Law 
III, he had appointed the following persons upon the Com- 
mittee upon the State of the Law : C. S. Varian, Chairman; 
M. L. Ritchie, Frank Pierce, Elmer B. Jones and Waldemar 
Van Cott. 

Upon motion the meeting adjourned subject to the call 
of the President. 

CLESSON S. KINNEY, 

Secretary. 
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PRESIDENT'S ADDRESS. 



BY CHAS. S. VARIAN, PRESIDENT. 



Gentlemen of the Bar Association : 

I welcome you to this annual meetino^. The object of 
this Association, as declared by its constitution, is, ^^The ele- 
vation of the standard of professional learning and integrity ; 
to inspire the greatest degree of respect for the efforts and the 
influence of the bar in 'the administration of justice ; and to 
cultivate fraternal relations among its members. '' 

The elevated purpose here disclosed demands our most 
thoughtful consideration to the end that results commensurate 
to the undertaking may be attained. Certain it is, that this 
Association can, if it will, exercise a most powerful influence 
for good along the lines suggested by its constitution. Since 
our last meeting. Brothers James H. MacMillan and Presley 
Denny have died, and Brothers Anderson, Gray, Judd, Kahn, 
Pence, Schroeder, Street, Taylor, Costigan, Norrell and Zane 
have removed from the State. 

On the 4th day of February, 1901, the bench and bar of 
the United States commemorated, with fitting ceremonies, the 
centennial anniversary of the elevation of John Marshall to 
the Supreme Bench of the United States. At a special meet- 
ing of the Bar Association of the State, held at the Federal 
Court Room in this city on the night of December 10, 1900, 
pursuant to a call issued by me, a committee of nine was 
directed to be appointed by your President, with full power to 
provide for the proper observance of the day. Such commit- 
tee was appointed and a program for the day and evening at 
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the capital city arranged. The aid of the bar and bench 
throughout the State in the observance of the day was solici- 
ted, and cheerful responses received. Wherever the Courts 
were in session proper recognition of the day was given. In 
the capital city addresses were made at the bars of the 
National and State Courts, to which responses were made by 
the judges, and the records made. In the evening, at a ban- 
quet largely attended by members of the bar and judges, 
many eloquent and instructive addresses were delivered. 

Throughout the country the day was observed with ear- 
nest enthusiasm, truly indicating tjie veneration of the Amer- 
ican lawyer and citizen for John Marshall and his great work. 
The celebration of the day was not confined to the bar and 
bench alone — everywhere, universities of learning, munici- 
palities and business men, united with the bar in a public 
expression. The children of the public schools added their 
tribute to the memory of the life and character of the great 
judge. The President of the United States, with his Cabinet 
and the Justices of the Supreme Court, assembled with the 
Senate and House of Representatives at the Capitol, to listen 
to great orations, which added lustre and renown to the 
occasion. 

To the committee \vho had the matter of the celebration 
in charge, must be given all the credit for its success. Effic- 
iently and well every member labored in the cause, and we are 
all under obligations to them for their services. In this con- 
nection, I direct attention to the fact that there is a deficit in 
the expense fund at the disposition of the committee for 
which the members are personally liable. I submit the report 
of the chairman of the sub-committee, with accompanying 
bills, and recommend the prompt liquidatfon of the same. 

At the annual meeting of the American Bar Association, 
A. D. 1900, the following resolution was adopted : 

*^ Resolved^ That the State Bar Associations of the United 
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States be requested to report on or before the first day of 
August of each year to the Secretary of the American Bar 
Association a brief outline or summary of the year's work, 
inchiding the titles of addresses read before them and a syn- 
opsis of all affirmative action taken on reform legislation rec- 
ommended by the Association." 

I recommend that you take the necessary action in 
response to this resolution, giving your secretary such instruc- 
tions as may be required. 

At the annual meeting of the Association at Denver, 
Colorado, held on the 21st, 22nd and 23rd of August, 1901, 
the Utah State Bar Association was fully represented by 
Messrs. E. B. Critchlow, C. S. Kinney and D. H. Wells, Jr. 
Mr. M. M. Warner, who was elected as a delegate, was unable 
to attend the session, and Mr. Critchlow was appointed in his 
place. The next session of the American Bar Association 
will be held at Saratoga, New York, and, in the following 
year, when the Exposition will be opened, the Association 
will convene at St. Louis. It is believed that great good has 
been and is being accomplished by the American Bar Associ- 
ation, and it is, in my judgment, of the greatest importance 
that we should annually send representatives to its meetings. 

The by-laws of this Association provide that delegates to 
the American Bar Association shall be elected at each annual 
meeting, which is now fixed for the second Monday in Janu- 
ary. This is the busiest season for lawyers, and it is impossi- 
ble to secure the desired attendance at these annual meetings. 
It has been suggested that if the meetings were held later, in 
the spring or early part of the summer, the interests and con- 
venience of its members would be best subserved, and I sub- 
mit the suggestion for your consideration. Any change in 
this particular will necessitate an amendment to the constitu- 
tion, which can only be accomplished by a vote of two-thirds 
of the members. 

I am in receipt of a communication from Mr. Arthur 
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MacDonald. of Washington, D. C, who is a specialist in tlie 
United States Bureau of Education, requesting me to bring 
before this Association the following resolution: 

^^ Resolved^ That we are in favor of the establishment of a 
Psycho-Physical Laboratory in the Department of the Inte- 
rior at Washington for the practical application of physiolog- 
ical psychology to sociological, jurisprudential and abnor- 
mal or pathological data, especially as found in institutions 
for the criminal, pauper and defective classes and in hospitals, 
and also as may be observed in schools and other institutions.'^ 

Accompanying the communication is some typewritten 
and printed matter, conveying information in the premises, 
and which the Secretary now has for your information. The 
subject is worthy of your careful consideration, and I recom- 
mend that it be given attention during the present session. 

Since the last annual meeting, which was held in 1898, 
the legislature has made certain changes in the laws, which, 
with some new enactments, it may of interest to note. The 
law providing for the manner of locating and recording min- 
ing claims has been re-enacted, and, so far as I am advised, 
has proven to be well adapted for its purpose. The provision 
requiring $50.00 worth of work to be done on a claim within 
ninety days after location has been eliminated. The law 
still authorizes the making of rules and regulations by the 
miners of the several mining districts, subject to the laws of 
the United States. 

In my annual address of 1898, I took occasion to suggest 
that the State law should embrace the whole subject, leaving 
nothing to the determination of local rules and regulations, 
because a general law uniform in its operation throughout 
the State, would best conserve the interests of the mining 
public. The subject is receiving attention in other states and 
territories, and should be carefully considered by this Asso- 
ciation. 

The statutes providing for protection against fire, and 
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for safety cages and apparatus in mines, indicate a realizing 
sense of a just responsibility in the premises on the part of 
the legislature. The dreadful disaster at Scofield in the Pleas- 
ant Valley Coal mines on May ist, 1900, impressed the legisla- 
ture with the necessity of providing for the safety and health 
of coal miners, and the result has been the enactment of a 
comprehensive statute providing for the inspection by a State 
Inspector of all coal and hydro-carbon mines in the State, at 
least once every three months, and oftener if the condition of 
the mines require it. Provision for openings and safety 
apparatus is made, and a series of rules to be observed by 
mine owners, managers and employes, is prescribed. I have 
not heard of any complaints as to the operation of this law, 
which seems to have been enacted in response to an impera- 
tive demand for the protection of life and health. ' 

The act of the legislature establishing a State School of 
Mines as a department of the State University, is to be com- 
mended, and it is to be hoped that the school will receive 
sufficient financial aid, in order that its purposes may be car- 
ried out. Mining is the great industry of this and adjoining 
states, and its wonderful development during the past decade 
along scientific lines, has demonstrated the necessity for a 
systematic educational development of the operator, expert 
and miner. 

For the safeguarding of our municipal streets and high- 
ways, a very salutary law provides that no person shall acquire 
title by adverse possession to ^'the streets, lanes, avenues, alleys, 
parks and public squares," or other lands held for public pur- 
poses, by towns or cities. 

Sections 2046 to 2053, both inclusive, of the Revised 
Statutes, vesting power to parol prisoners in a Board of Cor- 
rection created by statute, have been repealed, and such 
powers vested in the Board of Pardons. This change in the 
law was made necessary by the decision of the Supreme 
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Court holding that the subject matter of pardons was com- 
mitted by the Constitution to the Board of Pardons. Under 
the existing law, the Board of Pardons may parol convicts 
upon conditions to be prescribed by it, revoking such parol at 
pleasure. Its purpose is to extend to the unfortunate crimi- 
nal substantial aid in his struggle to reform, and to hold out 
the hope of ultimate restoration to his place in the citizenship 
of life. It is abreast of the advanced penological thought of 
the times, and should receive the cordial sympathy and sup- 
port of all citizens. Such being the public policy of the 
State, as indicated by this statute, every individual is in duty 
bound to afford aid and sympathy to these unfortunates striv- 
ing to recover their lost opportunities. 

In enacting the ''Negotiable Instruments Law,'' it is 
believed our legislature has answered a necessity which has 
become more apparent every year. This is the result of 
national conferences of state boards of commissioners for pro- 
moting uniformity of legislation in the United States, held 
annually by representatives of thirty-three states. It has 
been, with some slight changes here and there, adopted by 
the states of New York, Massachusetts, Connecticut, Rhode 
Island, Maryland, Tennessee, Virginia, North Carolina, F'lor- 
ida, Wisconsin, Colorado, Washington, Oregon, North Dakota 
and Utah, and, in the District of Columbia. It does not 
purport to cover all the law governing negotiable instru- 
ments, but provides that cases not included within the act 
shall be governed by the rules of the law merchant. The 
plain tendency of professional thought throughout the coun- 
try toward uniformity of legislation by the states and territor- 
ies upon questions of general law, may be expected in the 
near future to result in further development along such lines. 
The argument for a uniformity of laws regulating marriage 
and divorce and for the prevention of solicitation and adver- 
tising for divorce business by professional fakirs, is very per- 
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suasive, and an effort is being made to have the several states 
enact uniform statutes in relation thereto. A statute regulat- 
ing proceedings in divorce cases is proposed as follows : 

''(i) No divorce shall be granted for any cause arising 
prior to the residence of the petitioner or defendant in this 
state, which was not ground for divorce in the state where 
the cause arose. 

^^(2) No person shall be entitled to a divorce for any 
cause in this state, who has not had actual residence therein 
for at least one year next before suit brought, with bona fide 
intention of making the state his or her permanent home. 

^^(3) No person shall be entitled to a divorce for any 
cause arising out of this state, unless such person shall have 
resided therein for at least two years next before bringing 
suit, with bona fide intent, as aforesaid, to make this state his 
or her permanent home. 

"(4) No person shall be entitled to a divorce, unless the 
defendant shall have been personally served with process, if 
within this state, or with personal notice duly authenticated, 
if out of this state, or, unless the defendant shall have entered 
an appearance in the case ; but, if it shall appear to the satis- 
faction of the court that the petitioner does not know the 
address nor the residence of the defendant and has not been 
able to ascertain either, after reasonable and due inquiry and 
search continued for one year, the court or judge in vacation, 
may authorize notice by publication of the pendency of the 
petition for divorce to be given in manner provided by law. 

^'(5) No divorce shall be granted solely upon default, 
nor solely upon admissions by the pleadings, nor except upon 
trial before the court in open session. 

^'(6) After divorce, either party may marry again, but 
in no case where notices have been given by publication only, 
and the defendant has not appeared, shall a decree for divorce 
become final or operative until six months after trial and 
decision. 
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"(?) Wherever the word ^divorce' occurs in this act, it 
shall be deemed to mean from the bond of marriage." 

Such a law, it seems to me, should be enacted in every 
state of the Union. 

The constitution provides that, ^^Eight hours shall consti- 
tute a day's work on all works or undertakings carried on or 
aided by the state, county or municipal governments.'' (Art. 
i6. Sect. 6.) 

In pursuance of this declaration, the legislature has 
enacted that eight hours shall constitute a day's work on all 
works or undertakings carried on or aided by the state, county 
or municipal governments. By the statute it is also provided, 
that any person, corporation, firm, contractor, agent, mana- 
ger, foreman, or any officer of the state, or of any county or 
municipal government thereof, who shall **request or contract 
with any person to work upon such works or undertakings 
longer than eight hours in one calendar day, except in cases 
of emergency, etc.," shall be deemed guilty of a misde- 
meanor. 

This enactment seems to present the old question of a 
violation of the constitutional right of liberty to contract, 
upon which there is an apparent conflict of authority. More 
than this, there seems to be a clear discrimination in favor of 
one party to the forbidden contract : the law making it a crime 
only for the employer to contract with the employes for work 
longer than eight hours in one calendar day. The public 
works of the cities are required by law to be constructed by 
contract, and this statute apparently proceeds upon the 
assumption that the contractor and his managers and foremen 
are agents or officers of the State, and consequently subject to 
the limitations imposed by the State upon its officers. How- 
ever this may be, the statute presents a question under the 
Fourteenth Amendment, which ultimately must be deter- 
mined by the United States Supreme Court. 
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The legislation requiring the vestibuling of cars of the 
street railwa3^s, providing for an inheritance tax, and creating 
a Board of Labor, Conciliation and Arbitration with defined 
powers, may be noted as indicating the progress of the State. 
Not much may be said in commendation of a statute making 
it a misdemeanor *'for any person to wear the insignia or 
rosette of the military Order of the Loyal Legion of the United 
States, or the Order of the Grand Army of the Republic, or 
the medals presented by this State to the Utah Volunteers, or 
to use the same to obtain aid or assistance thereby from any 
person, unless he shall be entitled to use the same under the 
constitution, by-laws, rules and regulations of such Orders, or 
by the laws of the State.'' So far as the prohibition is against 
use of the credentials to which a person is not entitled for the 
purpose of obtaining property is concerned, it would seem to 
be directed against the procuring of property by means of 
false pretenses, a crime defined and prohibited by the crimi- 
nal code. As to the wearing of decorations or medals, indi- 
cating membership of military societies, the subject is one 
that ought to be beyond the domain of legislation, and which 
can safely be left to be settled by public opinion. The stat- 
ute was probably enacted to meet an apparent necessity cre- 
ated by an individual case. It certainly is indicative of a 
paternal spirit in government, which may serve society best 
by being suppressed. 

Another statute attracts attention because probably 
enacted in response to the cry from some law suit, jeopardized 
or lost by the failure of one of the parties to prove the corpo- 
rate existence of a party. It provides that, ^^In an action by 
or against a corporation, the plaintiff need not prove upon the 
trial the existence of the corporation, unless the answer is ver- 
ified and contains an affirmative allegation that the plaintiff 
or defendant, as the case may be, is not a corporation.'' Thus, 
step by step, the practice of the law is sought to be made easy 
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by legislation, and by and by, a beginner's or lazy-man's code 
will be relied npon to cure all defects or omissions. 

Among the most important legislation of the last tvvo^ 
years, is what is popularly known as the ^'City Court" acts. 
These laws are applicable only to the cities of Salt Lake and 
Ogden, and create a city court for each place. In Salt Lake 
City, there are two judges of this court, who, having been 
elected at the last election, took their seats on the first Mon- 
day of the present year, to hold office for the term of three 
years, thence next ensuing, when their successors will enter 
upon terms of four years each. This court is designed to take 
the place of the several justices' courts of the city, all of 
which, but one, by this and accompanying legislation, are 
abolished. The Justices of the Peace now^ in office may hold 
their offices until the expiration of their official terms ; in the 
meantime, however, their jurisdiction is greatly restricted. 
These provisions apply to Ogden City also, except that there 
but one City Judge is provided for. The City Court is a 
court of record, with a clerk and seal, and the judges thereof 
have fixed salaries. The constitutional authority for this 
legislation is supposed to be found in the provision of Section 
I, x^rticle 8, that : '^ The judicial power of the State shall be 
vested, * * * in a Supreme Court, in District Courts, in 
Justices of the Peace and such other courts, inferior to the 
Supreme Court, as may be established by law. " The design 
of these laws is to insure a better administration of justice in 
the larger cities, by withdrawing judicial power from incom- 
petent hands and vesting it with competent and learned 
judges. To this end, fixed terms of office, with adequate sal- 
aries, are provided. The scheme of these statutes would seem 
to be a wise one, and to give promise of beneficial results to 
the people. But, there is a question made as to their consti- 
tutionality, and a suit has already been brought at Ogden City 
to determine it. 
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In my opinion, the time has arrived for a change in the 
law governing admission of attorneys to the bar. Our statute 
(R. S., Sections io6-C)7-o8,) authorizes an examination of 
applicants by the Supreme Court, or by a committee appointed 
by the Justices thereof. In fact, the court never makes such 
an examination itself, but the entire matter is committed to 
an examining committee appointed by the court, whose report 
is always confirmed. The duty of examining candidates for 
the bar should be imposed upon the Supreme Court. The 
examinations should be public, and upon questions pro- 
pounded in writing and framed with care and method within 
the lines of a prescribed course of study, and held under such 
restrictions as would prevent faking or favoritism. The law 
should either require the graduation of the candidate at a 
regular law school having a prescribed course of at least four 
years, or a certain course of study of not less than four years, 
which course should include defined branches of the law and 
prescribed text books. The examination of applicants should 
be searching and thorough, and made in open court by the 
judges themselves, or under their watchful supervision. 
Since the law commits the matter to the wisdom and dis- 
cretion of the judges, the bar has the right to demand of them 
a strict and conscientious performance of their duties. Our 
law also authorizes the admission without examination of any 
attorney and counselor who has been admitted in the highest 
court of any other State or Territory, upon production of his 
license from said court, or, upon his affidavit of such admis- 
sion. An examination of the laws of some of the adjoining 
States, discloses the fact that Utah is much more liberal in 
this respect than those of Nevada, Idaho, California, Oregon 
and Wyoming. In all of these jurisdictions, admissions to the 
bar are limited to citizens of the State. No member of the 
bar of Utah, while a resident thereof, can be admitted to the 
bar of either of these States, except that of Oregon. In Ore- 
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gon, there is a statute authorizing the admission to the bar of 
citizens of other States whose laws will permit admission of 
members of the bar of Oregon while citizens of that State. It 
would seem that the rule of reciprocity demands an amend- 
ment to our law, so as to put the profession and the courts 
here upon an equal footing with that of the other States, and 
this not for the purpose of protecting our lawyers against the 
invasion of outside attorneys, but in the main for the purpose 
of guarding the courts in their administration of justice and 
safe-guarding our own people against the acts or omissions of 
those not subject to our jurisdiction. The underlying prin- 
ciple of such legislation is found in the obligation of the 
courts to maintain and exercise a wholesome regulation and 
control of attorneys and counselors appearing before them. 
Such regulation and control cannot be properly exercised over 
those who only casually and for temporary purposes, come 
within the State. It is not contended that ito member of the 
bar of another State should be prohibited from trying his law- 
suit in our courts. For such a purpose, as the cases arise, he 
may be and would be always admitted to appear for the time 
being. 

I recommend your careful consideration of this subject, 
with a view to presenting the matter to the legislature. 

At the last general election, five amendments to the con- 
stitution, as proposed by the legislature of 1899, were adop- 
ted : Section i, of Article 6, was amended so as to read as fol- 
lows : 

" The legislative power of the State shall be vested : (i) 
In a Senate and HouSe of Representatives, which shall be des- 
ignated the legislature of the State of Utah. (2) In the peo- 
ple of the State of Utah, as hereinafter stated : The legal 
voters or such fractional part thereof of the State of Utah, as 
may be provided by law, under such conditions and in such 
manner and within such time as may be provided by law, 
may initiate any desired legislation and cause the same to be 
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submitted to a vote of the people for approval or rejection, or 
may require any law passed by the legislature (except those 
laws passed by a two-thirds vote of the members elected to 
each house of the legislature) to be submitted to the voters of 
the State before such law shall take effect. The legal voters, 
or such fractional part thereof, as may be provided by law, of 
any legal subdivision of the State, under such conditions and 
in such manner and within such time as may be provided by 
law, may initiate any desired legislation and cause the same 
to be submitted to a vote of the people of said legal subdivis- 
ion for approval or rejection, or may require any law or ordi- 
nance passed by the law-making body^of said legal subdivision 
to be submitted to the voters thereof before such law or ordi- 
nance shall take effect. *' 

Section 22 of the same Article was likewise amended by 
adding a provision that laws enacted by the vote of the elec- 
tors, under the initiative and referendum clause of Section i^ 
shall begin with an enacting clause, ** Be it enacted by the 
people of the State of Utah. " 

The legislature of A. D. 1901 failed to provide, by law, 
for the execution of these amendments, and, consequently, an 
opportunity of attesting the utility of the initiative and refer- 
endum will not be presented to our people for some time, if at 
all. 

Section 6, of Article 10, was amended by omitting the 
words: ^'maintained and," in the second line. The original 
section provided, that : *'In cities of the first and second 
class, the public school system shall be maintained and con- 
trolled, by the Board of Education of such cities, separate and 
apart from the counties in which said cities are located." 

In Merrill v. Spencer, the Supreme Court, in construing 
this section, interpreted the word, '^naintained," to mean, *'to 
bear the expense of ;" and held that the boards of education 
in the designated cities were entitled to maintain and control 
the public school system in the municipalities, separate and 
apart from the counties in which the cities were located ; and 
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it decided that a statute directing the county authorities to 
set aside from the county school fund, before its distribution 
according to the number of school children, the money 
required for various county school purposes, was in violation 
of the above section of the constitution. The amendment 
adopted was designed to re-impose the burdens upon city 
property in favor of the outlying county which had been 
removed by this decision, and doubtless has accomplished its 
purpose. 

Section 3, of Article 13, was amended to authorize the 
remission of the taxes of the indigent poor. 

In this connection, I call attention to the fact that there 
seems to be no means provided by law for publishing and 
distributing in permanent form amendments to the constitu- 
tion. They are not published in the session laws, but are 
kept by the Secrerary of State in the form of printed slips, 
which can be obtained upon application. I think all amend- 
ments to the constitution, as well as amendments proposed by 
the legislature which are not adopted, should be published in 
each book of the statutes. There should be a standing com- 
mittee of the Association, to investigate and report upon the 
state of the law with the necessary recommendations. Thus, 
a field for intelligent discussion and action would be opened 
at each annual meeting. 

There is one decision of our Supreme Court which par- 
ticularly invites attention. In Thoreson v. State Hoard of 
Examiners, (19 Utah 18), the Supreme Court decided that 
public officers in mandamus proceedings against them, could 
not plead in justification of a non-performanae of a ministe- 
rial duty imposed by statute, that the statute was in violation 
of the constitution of the state. The court lay down an 
apparently hard and fast rule which admits of no exception, 
and cites cases supposed to support its conclusions, from the 
states of Illinois, Maine, Utah, Nebraska, Idaho, Massachusetts, 
West Virginia, New York and California. 
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Assiiniing that this case was fully and fairly reported in 
the official reports, it appears that this question was not con- 
sidered or discussed in the briefs, and it is unfortunate that 
the court was oblio^ed to raise and decide the question without 
the aid of counsel, and, as it seems, upon a somewhat limited 
and hasty examination of the authorities. The rule as laid 
down by the court is comprehensive in its scope, and includes 
all public officers. If it is to stand as the law of the state, 
the financial officers of the state and county and municipal 
governments, charged by law with the collection, keeping and 
disbursement of the public money, are prohibited from in 
anywise questioning the validity of any act of the legislature 
directing the auditing of accounts, and the disbursement of 
moneys in payment thiereof ; for the court distinctly holds, 
that in the performance of ministerial duties enjoined by 
statute, public officers must obey the statute. Moreover, if 
the court shall adhere to its opinion, the Supreme Court itself 
will not, and the other courts in the state cannot, determine 
a plea made by such an officer in such a case upon a return 
to a writ of mandate, and pass upon the constitutionality of 
the question, for it is distinctly ruled that the courts will not 
pass upon the validity of a statute in such a proceeding. If 
the court had looked further into the very cases cited to sus- 
tain its judgment, it would have ascertained that in some of 
them it was expressly, and in others impliedly, admitted that 
there were exceptions to the rule announced in particular 
cases, most of which arose under the revenue and election 
laws. 

It may be conceded, as contended in theopinion, that the 
court will not pass upon the constitutionality of a statute in a 
mandamus proceeding at the instance alone of a private per- 
son, where the rights of others or of the State are necessarily 
involved. But this is simply in accordance with another 
general rule of law, which vests the court with a wise dis- 
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cretion in the matter of awarding the writ. Unless the right 
of the relator is clear, and the relief can be granted without 
prejudice to the rights of others not before the court, the writ 
will be denied. But, to go farther and say, as the court does 
say here, that the officeis of government will not be permitted 
to look to the constitution for restraints upon their official 
actions, and are in all cases blindly to follow the legislative 
command, is, to say the least, startling. It will not do to say 
that such officers have no interest in the question. In a late 
case, the Supreme Court of California said : 

^We see no force in the point that the respondent 
(county auditor) has no interest in the question here involved. 
The act under which petitioner claims being unconstitutional 
and void, there is no law authorizing r-espondent to draw the 
warrant; and to do the act demanded of him would be to vio- 
late his official duty and oath, and subject himself to liabili- 
ties and penalties. " 

Denman v. Broderick, 1 1 1 Cal. 96. 
And the Supreme Court of Nebraska, in a later case than 
the one cited in the Thoreson case, adjudged that officers may 
assert the unconstitutionality of a statute as a defense in man- 
damus proceedings, saying : 

*'We had thought it settled, at least since the decision of 
Marbury v. Madison, i Cranch, that the constitution is the 
supreme law, binding upon the legislature as well as upon 
every citizen, and that no act of the legislature repugnant to 
the constitution can become a law for any purpose. A differ- 
ent doctrine has of late been revived, and it would even seem 
has received acceptance, in a much modified form, by some 
courts. There can, however, in our mind, be no escape from 
these propositions : That the constitution is the fundamen- 
tal law ; that an act of the legislature repugnant thereto is not 
merely voidable by the courts, but is absolutely void, and of 
no effect whatever. It is no law, and binds no one to observe 
it. The officers of this State are sw^orn to support the con- 
stitution. Where a supposed act of the legislature and the 
constitution conflict, the constitution must be obeyed, and the 
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statute disregarded. Ministerial ofHcers are, therefore, not 
bound to obey an unconstitutional statute, and the courts, 
sworn to support the constitution, will not, by mandamus, 
compel them to do so. It is, therefore, a complete answer to 
an application for such a writ, that the statute seeking to 
impose a duty is violative of the constitution. " 

And the court proceeds to say, that the case of State v. 
Douglass County (cited by our own court in the Thoreson 
case), was not authority in opposition to its present decision, 
and that the question had not been there determined. 
Van Horn v. State, 64 N. W. 366. 

The courts of Illinois, West Virginia and New York, also 
declare against the rule of law as laid down in the Thoreson 
case. Thus it appears that the courts of five of the States, 
whose decisions are cited in the Thoreson case in support of 
the rule there announced, have distinctly held to the contrary. 
Indeed, the courts of twenty-two of the States, with those of 
the federal government, have, by solemn decision, recognized 
not only the right but the obligation of all public officers to 
obey the mandates of the constitution. 

But the court has not rigidly adhered to the rule of the 
Thoreson case. 

In State, ex reL^ J. A. Wright, vs. Joseph Stanford, et 
als., which was a proceeding in mandamus to compel the defen- 
dants, as County Commissioners of Weber County, lo appoint 
a tree inspector from one of three nominated by a member of 
the State Board of Horticulture for that District, pursuant to 
Section 11 76 of the Revised Statutes, as amended in Chapter 
47 of the Laws of 1899, the Commissioners defended on the 
ground of the unconstitutionality of the statute, and the court 
sustained their contention, declining to consider the question 
whether County Commissioners were ministerial officers, 
because the parties to the proceeding so requested. The Jus- 
tice who delivered the opinion in the Thoreson case dissents. 

In the later case of the State, ex rel^ Heber M. Wells, 
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Governor, v. Charles S. Tingey, Stale Auditor, also in man- 
damus, the court passed upon the constitutional question pre- 
sented by the respondent, and awarded a peremptory writ 
without making any reference in the opinion to the Thoreson 
case. We are not advised as to the reason, if any, for distin- 
guishing this case. It is true the issue was solely between 
the state and its officers, and all parties were before the Court. 
But, in the Thoreson case, the state was also before the Court 
defending its school fund against an alleged unconstitutional 
statute. 

The last legislature enacted a statute, whereby the salar- 
ies of the Governor, Secretary of State, Auditor, Attorney 
General and Superintendent of Public Instruction were 
increased, and made its provisions applicable to the present 
officers. The Auditor refused to draw and deliver his warrants 
for the increased salaries, and thereupon, the Governor 
applied to the court for a writ of mandate. Upon the hear- 
ing, had upon the return to the writ, it was contended on 
behalf of the respondent that the statute, in so far as it was 
made applicable to the present incumbents, was in violation 
of Section 20, Article 7, of the constitution. The court, 
how^ever, without dissent, upheld the statute in its entirety, 
and awarded the peremptory writ. Evidently, the court coii- 
sidered this case as within an exception to the rule laid down 
in the Thoreson case. An admission that there is any excep- 
tion to the rule there announced, in some degree modifies the 
effect of that decision. If a public officer charged with the 
collection and safe keeping of public money, who is sworn to 
uphold and defend the constitution of the state, may not dis- 
obey an unconstitutional demand made by the legislature 
upon public money in his charge, who is responsible to the 
government for the moneys he shall pay out in pursuance of 
an unconstitutional act ? In such a case, could he and the 
sureties on his official bond defend against an action to recover 
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the moneys so paid with a plea, that he, as a ministerial offi- 
cer, had no right to question the legislative act ? It is gen- 
erally supposed to be the law, that every officer of the govern- 
ment is bound to obey the constitution as the supreme law of 
thestate* And where a ministerial officer has a well-founded 
doubt as to the constitutionality of an act of the legislature 
requiring him to perform a ministerial duty, it ought to be 
the law that he is justified in resisting performance until the 
matter is settled by the courts. 

There is no reason why such a question may not be 
determined as well and satisfactorily in mandamus proceed- 
ings, as in any other form of action. The right of the relator, 
whether it depends upon the construction or constitutionality 
of the statute, should certainly be passed upon, and in most 
cases mandamus is the proper if not the only remedy. 
Apparently, the Thoreson case was ruled against principle 
and the great weight of authority. 

The question of the sufficiency of the judicial salaries has 
received much attention during the past two years. At its 
last session the legislature had under consideration bills pro- 
viding for the increase of the salaries of the Justices of the 
Supreme Court and the Judges of the District Courts. The 
bill raising the salaries of the Justices of the Supreme Court 
to $4,000.00 per annum passed the House of Representatives, 
but was lost in the Senate. 

No just reason can be found for longer delaying action 
in this matter. The insufficiency of the compensation given 
to our judges is so apparent, that there should be no further 
delay in. providing for an increase. The state is rapidly 
growling in wealth and material resources, and is abundantly 
able to deal fairly with its judicial officers. A judge has just 
as much a right to live well and to put by money for the 
future as any other citizen, and his compensation should be 
adequate for the purpose. His entire time and energy should 
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be given to the performance of the duties of his high station. 
He has no right to engage in business, since, by doing so, in 
more or less degree, he disqualifies himself in the administra- 
tion of the great trust reposed in him. No suitor before a 
judge who has engaged in business transactions, can- ever be 
fully assured that the interest or pre-conceived opinion of the 
judge may not unconsciously bias his judgment. Indeed, 
such are the infirmities of men, that no judge in such situa- 
tion can be certain of himself. It is the duty of the state to 
provide a proper compensation for its judges, so they may be 
relieved of any necessity of engaging in commerce or business 
of any kind, and public opinion should restrict them to the 
legitimate duties of their offices. In this connection another 
matter demands attention. As the law now is, no distinction 
is made between the Judges of the Supreme and District 
Courts in the matter of salaries; all receive the same compen- 
sation. All of the judges should receive higher salaries, but 
the salaries of the Justices of the Supreme Court should be 
measurably larger than those of the District Judges. 

There is also a just complaint concerning the payment of 
the expenses of the District Judges while on the circuit. 
These are defrayed in the form of mileage prescribed by the 
constitution and a statute in pursuance thereof. The consti- 
tution provides : ** Until otherwise provided by law, the sala- 
ries of Supreme and District Judges shall be $3,000.00, and 
mileage, payable quarterly, out of the State treasury.'' (Art. 
8, Sect. 20.) 

The mileage, as fixed by law, is too low to enable the 
judges to defray their actual expenses in many cases. If the 
judge has a long distance to go and but a short time to stay 
at the place of holding court away from his home, he may 
possibly be enabled to discharge his actual expenses with the 
mileage allowed him by the State ; but, if he has a short dis- 
tance to travel and a long time to stay, he is actually out of 
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pocket. It would be but just to pay the actual expenses of 
the judg^es while away from home on the circuit, or employed 
in holding court for each other. Whether, in view of the 
constitutional provision above quoted, the legislature has the 
power to do this, may be a question. Possibly, a statute 
largely increasing the mileage to be allowed, with an added 
proviso that in no case should the sum exceed in the aggre- 
gate the actual expenses of the judge, would be unobjection- 
able. Whether the salaries of the judges can be changed by 
statute so as to apply to the persons in office at the time of the 
enactment, is a grave question made by the constitution. 
Whatever may be its answer, the next legislature should 
increase the salaries of the judges, and, if the constitution 
shall pievent its application to the then incumbents, in any 
event, the law can and will apply to their successors. 

A question relating to the methods by which candidates 
for judicial office were nominated in the political conventions, 
was prominently presented in this city last fall. Tw^o candi- 
dates for the office of City Judge were to be nominated by 
each party, and the result in each convention appeared to 
have been brought about through combinations and personal 
solicitation of the nominees. At a meeting of the bar, called- 
by your President, pursuant to a request made by a number 
of lawyers, candidates were selected and an independent 
judicial ticket placed before tbe people. This action was 
had but a very short time before the election, and, as was to 
be expected, the candidates so named were not successful. 
The movement, however, served as a protest against the 
methods sometimes employed in political conventions to secure 
desired results, and to condemn personal solicitation and com- 
bination on the part of candidates to secure nominations for 
judicial office. There ought not to be two opinions upon this 
question, and when the issue shall be properly and fairly pre- 
sented to the people, I have no doubt it will be rightly 
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decided. Can there be a stronger indication of unfitness to be 
a judge, than is shown by a candidate who log-rolls and begs 
his way to a nomination ? Is there any more sure way to 
lessen the dignity cf the judge, with a resulting loss of respect 
for his office, than to place upon the bench a man who has 
fought his way through the primaries and conventions to 
claim the prize as a reward for his superior adroitness and 
skill in the art of politics? When a man asserts for himself 
that he has the learning, experience, and character necessary 
for the station, his fitness may at once be distrusted. In the 
nature of things, one who really possesses the qualifications 
indispensably necessary for the judicial office, will naturally 
also possess the modesty and elevation of mind and character, 
which makes self-assertion impossible. I would not condemn ; 
the principle underlying our popular government which 
remits to the people the nomination as well as the election 
of public officers. I admit the necessity of conducting the. 
government by and through political parties, and of the select- 
ing of candidates by conventions. But, I would dominate the 
conventions with a forceful and enlightened public senti* 
ment, which would make impossible profane intrusion into 
the sacred temple of justice. Our judges must be men of 
learning and experience, who reach their offices through nat- 
ural processes of selection by their fellow-citizens, solely 
because of their fitness. So far as the question of professional 
learning and aptitude is concerned, it would seem that the 
lawyer is better enabled to decide than the layman. Meeting 
his fellows daily in the conflicts of professional life, he is 
quick to mark and note the evidences of studious habit, 
research and learning, as reflected by a truly legal mind in 
repose as well as in action. No one so well as he can deter- 
mine such a question ; indeed, no one has the opportunity. 
Even in matters of personal integrity and character the elec- 
torate at large may not always be able to reach a proper con- 



Digitized by LjOOQIC 



elusion without professional aid. It is manifestly true, that 
in the selection of judges, the assistance of the bar is required, 
and it sliould be afforded at proper times and in proper ways, 
conscientiously and with definite purpose. I do not claim for 
a moment that our judges should be selected by the lawyers 
alone, but I do assert that the bar of this State should wield a 
potent influence in the conventions in the matter of judicial 
nominations. If it has no candidates in an individual or per- 
sonal sense, and will select from the persons who are willing 
to accept the office those who are best fitted for its duties, 
without fear or favoritism, it cannot be doubted that its voice 
will be heard and consideration given to its recommendations. 
In some of the great cities of the country, bar associations 
have taken up this question with energy and firmness. Prior 
to every election when judges are to be chosen, a committee 
undertakes an investigation of the antecedents, personal char- 
acter and professional fitness of every aspirant for the bench. 
This investigation is uncompromising and thorough, and, 
upon the report of the committee, the bar association acts, 
affirming or denying to each candidate the requisite qualifi- 
cations. Thereupon, nominating conventions, as a rule make 
their selection from among a number of candidates who have 
passed the scrutiny of the bar. It is at once seen that such 
action by a bar association is not justly subject to the criticism 
that the bar is attempting to dictate nominations to the peo- 
ple. The bar does not say to the nominating convention you 
shall nominate such a man, but it does say, you OUGHT not 
to nominate such a man. There are times when negation is 
more potential than affirmation. 

I believe that much can be accomplished along these 
lines, if we as lawyers, will but lend our aid. Ought we to 
complain if incompetent men are placed upon the bench to 
decide our cases when we neglect the opportunities afforded 
us, and fail at the right time and in the right way to exert 
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the powerful influence that our united action would give. As 
individuals, we may be unable to resist the onward rush of 
the political boss and heeler, swarming the primaries and con- 
ventions in a disgraceful strife for power and place ; but, as 
an association, we can, if we will, concentrate public senti- 
ment in support of a public service and for the public weal. 
Do you complain that your court of last resort performs its 
duties in such a way as not to develop the greatest capacity 
of its members, and consequently fails to achieve the best 
results by its judgments? Such a subject is pre-eminently 
one for consideration by this bar association, which can find 
legitimate and proper means of enforcing the necessary 
reform. Is it true that the profession of the law is scandal- 
ized and brought into contempt by the unprofessional meth- 
ods and conduct of some practitioners? Are there any infer- 
ior judicial officers who engage in reprehensible practices in 
order to secure business ? The remedy in such cases may be 
found by this Association if it will undertake the service. In 
all sincerity, I ask you to give your undivided and careful 
attention to these great questions. 

Gentlemen of the Bar Association, I appeal to you col- 
lectively and individually, to at once enter upon the work of 
building up and strengthening your Association, I appeal to 
the lawyers of the State who are not members, to unite with 
us in the work of maintaining and uplifting the standard of 
professional ethics and judicial capacity, and thus may we 
perform a duty which we owe to our noble profession, and, at 
the same time, aid in preserving and protecting the rights of 
all the people of the commonwealth. 
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UNCERTAINTY OF LAW. ITS CAUSE AND REMEDY. 



BY WILLIAM A. LEE. 



Anthropologists divide the time of inan^s existence on 
earth into three ages — the stone age, the bronze age and the 
iron age — each particular age being indicated by the material 
out of which he fashioned the tools and implements of war 
used during such period. 

If the history of law were to be divided into distinct 
periods, marked by its growth and development from the 
time thai conscience first began to be awakened and the first 
rude piinciples of justice were embodied into a code of rules 
to govern man's action, the present period might very prop- 
erly be termed the age of case law. 

In the century and a quarter of our national existence 
the courts of this country have handed down more than 
five hundred thousand opinions, reported in about five thou- 
sand oflficial reports and one thousand quasi official reports. 
The publication of many of these opinions has been duplicated 
by special reports, so that this great body of American case 
law is accessible to almost every lawyer and is constantly 
referred to and used by both bench and bar. The present 
generation will see this volume of case law doubled bv the 
courts of this country alone. 

Case law that has been well reasoned and that rests upon 
sound principle canndt be too widely circulated. The greatest 
growth of the law has always been, and will continue to be 
along this line. Our efforts should be to improve the system — 
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to remove some of the attendant evils that have grown up 
with it, rather than to limit its increase. 

The opinions of judges, who have the capacity and the 
high purpose to fearlessly declare the law, cannot become too 
well known. But the opinions of judges who do not possess 
these qualifications and who are incapable of discriminating 
between the true and the false doctrine of a case are like a 
two-edged sword. Such opinions are often productive of more 
evil than good, and the wider the publicity given to them only 
increases the evil. Decisions of this kind make the law 
uncertain and are a stumbling block in the way of the lawyer 
and the judge who seek to use them. It would be a decided 
gain to our jurisprudence if such opinions could be wholly 
eliminated from the reported cases. This class of case law is 
not only worthless but is often a potential influence for 
evil in that it tends to confuse and mislead both the bench 
and the bar and to render the law uncertain. 

There is a growing tendency to follow precedent without 
regard to whether it is sound in principle or worthy of respect. 
Where a rule has become settled through a line of precedents, 
although it may not have been the best rule, it is often better 
to follow it rather than disturb existing conditions. But 
questions that are new in a particular jurisdiction should be 
correctly determined, regardless of the holding of courts in 
other jurisdictions. 

The practice of following precedents, without regard to 
their being sound or logical, or without giving the 
question that original investigation and research that 
will enable the true to be distinguished from the false, 
tends to make a class of case lawyers, to dwarf the reason- 
ing powers and retard the intellectual growth of those 
who follow such a practice. The 'practitioner is not 
wholly to blame for this, for however well anchored 
in reason and upon principle his position may be, if his 



Digitized by LjOOQIC 



41 

adversary has a precedent declaring a contrary rule, the court 
will usually follow such precedent without regard to its cor- 
rectness. This will be the case even if the judge whose 
opinion is being followed has no qualifications as a jurist, but 
owes his position solely to the fact that he is a shrewd politi- 
cian. The growing tendency of courts and lawyers to blindly 
follow precedent is responsible for much of the uncertainty 
and confusion that exists in many branches of the law. 

In the very nature of things the law cannot be exact like 
a theorem in geometry or a principal in mechanics. That a 
strait line is the shortest distance between two points is sus- 
ceptible of absolute proof, and the reasoning leading 
up to the demonstration is always the same, but with the law 
it must necessarily be varied to meet the ever-changing con- 
ditions to which it must be applied. In addition to this it 
must be administered by human agency and must necessarily 
partake of the weaknesses and idiosyncrasies of the judges 
who administer it. But there are certain elementary princi- 
ples that are, or ought to be, as fixed and certain as a geo- 
metrical proposition, and yet we cannot take up a volume 
of reported cases without finding decisions that cause a 
feeling of disappointment because they violate every well 
known and fixed principle of the law and are at variance 
with reason and common sense. Some of these decisions are 
ingeneously worded and contain garbled excerpts from other 
cases that appear to support the holding, but upon examina- 
tion, are found to have no application to the question at issue. 

The courts are not alone responsible for much of 
this objectionable case law. Some lawyers in briefing 
cases, cite a large number of authorities indiscriminately 
from text books, digests or any source that may be acces- 
sible, frequently without examining the cases or giving any 
consideration as to whether they sustain the contention. 
More often than otherwise with this class of briefs an 
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examination of the cases cited will disclose the fact that 
they are of no value in aiding to solve the controversy 
before the court. The judge before whom the case is 
being, heard will probably examine some of the authorities 
thus cited and find that they do not aid him in any particu- 
lar, and will then discard the brief. If he be an able, 
conscientious judge, with a commendable pride in his decis- 
ions and a desire to declare the law as it should be, he will 
investigate the question unaided by counsePs brief, provided 
he has sufficient time, and an opporunity to do so. But if he 
be a careless, indifferent judge, he will read portions of the 
citations, formulate his decisions as inclination may direct, 
and possibly cite authorities in as shiftless a manner as coun- 
sel has done. The result is usually a worthless precedent. 

Every lawyer owes it to the court to critically examine 
the authorities relied upon and to eliminate from consideration, 
and thus spare ihe time of the court, all cases that do not tend 
to elucidate his position. Instead of t!ie citations growing 
more numerous as the case proceeds from court to court untli 
it reaches the court of last resort, frequently they should 
become less so, and citations* not tending to aid the court 
should be omitted and the argument restricted to the question 
in controversy. 

If the evil of an erroneous decision did not extend beyond 
that particular case it would be comparatively harmless ; but 
when we consider the wide publicity that is now given to 
the decisions of courts, their accessibility Xo the profession 
generally, and the proneness of both the courts and the bar to 
use such opinions, without proper discrimination, the evil 
becomes apparent. This class of decisions make the law 
uncertain and creates confusion regarding many questions 
which otherwise would be settled. It is not unusual to find 
text writers and annotators after discussing a subject and 
giving the authorities on both sides of the question not 
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venturing beyond an opinion as to the side supported by 
the weight of authority. 

This condition is in part due to the inherent difiSculties 
that cannot be entirely removed. As heretofore observed, 
the law is not and cannot be an exact science, because the 
poverty of our language is such that the precise meaning 
intended cannot always be correctly expressed, and also 
because of the further fact, that it must be administered 
through imperfect human agency. But these conditions do 
not afford a sufficient reason for the frequent failure of courts 
to apply principles that are elementary in their nature to a 
given case, in a practical and intelligent manner. The 
practice of following precedent without proper discrimination 
and without considerirg the principle involved, is, perhaps, 
the chief cause of the uncertainty that exists in much of 
the case law of to-day. 

Such practice is responsible for that class of cases that find 
no support in reason and the logic of which often leads to the 
most absurd results, when sought to be applied to a given case. 
As an illustration, in a comparatively recent case a very respect- 
able court declared **that where the statute requires an officer to 
perform a ministerial act, he will not be permitted in a man- 
damus proceeding to plead in justification of non-perform- 
ance that the act would violate the constitution.'' The writ 
was directed against a board composed of three of the execu- 
tive officers of the state, whose duties as members of such 
board were defined and prescribed by the constitution of the 
state. In a somewhat lengthy opinion containing many cita- 
tions, none of which supported such a doctrine, the court 
succeeded in convincing itself of the correctness of the rule. 
If the court had considered the principle involved and the 
results that must necessarily follow such a ruling, a different 
conclusion would certainly have been reached. 

The statute under which the action was brought pro- 
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vided that a writ of mandate may issue to compel the per- 
formance of an act which the law specially enjoins. Now, if 
the writ can only issue to compel the performance of an act 
which the law specially enjoins, it is self-evident that the 
writ will not issue to compel the performance of an act which 
the law has not enjoined. If a statute is unconstitutional 
it is not a law, and hence could not be a law that enjoined 
any kind of a duty upon any kind of an officer. To say that 
a statute is unconstitutional is to say that it is not a law. An 
unconstitutional act confers no right, it imposes no duty and 
is as inoperative as thouo^h it had never been passed. When 
Judge Field declared this in Norton vs. Shelby County, ii8 
U. S. 425, he was simply stating what to every lawyer is axiom- 
atic. An unconstitutional law is not merely voidable — 
it is ab initio void. No power can breathe into it life or give 
to it any force or effect. How, then, could it be invoked to 
compel the performance of any act, or constitute grounds for 
compelling an officer to perform an act specially enjoined by 
law? Let us attempt to apply this doctrine to a given case. 
The public press has recently contained extensive 
accounts about a message or signal of some kind which a 
certain gentleman of some standing in the scientific world 
claims was received from the planet Mars. Without troub- 
ling ourselves about whether or not the inhabitants of this 
far off planet had anything to do with the phenomenon that 
was so interpreted as a message from its people, if such a 
messao-e was sent we mav conclude that it was done bv some 
system of wireless telegraphy. It is equally as probable that if 
communications between the inhabitants of these two worlds 
can be established that a subsidy o.ut of the public treasury 
may be asked for, to construct the necessary appliances. Now, 
suppose that the law making power of a state should pass a 
statute appropriating all of the public funds tliat had thereto- 
fore been applied to the payment of the salaries of the 
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supreme judges to this purpose, and such statute directed the 
state's disbursing officers to honor all warrants issued in aid 
of the construction of a wireless telegraph line from the planet 
Mars to this sphere. In a mandamus proceeding to compel 
him to act, what could he answer? He could not plead in 
justification of his non-performance that an act appropriating 
public money for such a purpose was unconstitutional, for the 
courts have expressly declared that he could not do so. If this 
reductio ad absitrdum method of argument be objected to as 
trifling with a grave subject, let us suppose another case that 
might probably arise. Suppose that the legislature enacted 
a statute requiring all the revenue provided for the support of 
the public school system be applied thereafter to endow and 
support denominational schools, and the officers having con- 
trol of these funds were directed by such statute to apply them 
to such purpose. Could they successfully resist the applica- 
tion for a writ of mandate upon the ground that the act was 
unconstitutional ? Not in a jurisdiction where the doctrine 
of this case prevails. 

Reference to this case has not been made because it 
is any more extraordinary than others that might be men- 
tioned. It illustrates the reason for so much of the uncer- 
tainty that exists in the law. It also raises a reasonable 
doubt about the law, as it is being administered in some 
jurisdictions, being the perfection of human wisdom as the 
earlier writers defined it. 

There was a time when every lawyer would have unhesi- 
tatingly advised a public officer that a statute requiring such 
officer to perform an act repugnant to the supreme law 
should be disregarded. We must readjust ourselves to the new 
order of things. For while this opinion has been disregarded, 
and ignored in some cases involving precisely the same prin- 
ciple the court that announced it has never disapproved, over- 
ruled, or in any direct manner modified it. It was cited and 
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in part relied upon in a very late case not yet reported. This last 
mentioned case was also in the nature of a mandamus pro- 
ceeding. The state constitution had enumerated certain offi- 
cers and provided that they should receive for their services a 
compensation as fixed by law, which could not be diminished 
or increased so as to affect the salary of any officer durinor his 
term. The same article of the constitution also fixed the 
salaries of such officers. Subsequently the legislature 
attempted to increase the salaries of certain officers during the 
term for which they had been elected. In an action to com- 
pel the payment of such increase the respondent contended 
that the constitution prohibited the legislature from increas- 
ing or diminishing the salary of an officer during the term 
for which he had been elected and that the attempt to apply 
the statute to such officers who were in office at the time the 
law was passed would render the act unconstitutional. 
The learned counsel for relator in his brief cited the case first 
above mentioned, as he might very properly do, for it was not 
only applicable, but was conclusive of the question at issue if 
that doctrine was to prevail. It would effectively prevent 
the auditor from urging any such consideration upon the 
court. While counsel disclaimed any purpose to question the 
soundness of the decision, he proceeded at length to consider 
the constitutional question involved, thus in effect discredit- 
ing the authority of that case. The learned judge who wrote 
the opinion first announced that the constitutionality of the 
statute was not involved, and then devoted the remainder of 
the opinion to an argument the purpose of which was to show 
that the statute increasing the officer's salary, during the 
term for which he had been elected, was constitutional, 
because the previous fixing of such salary by the constitution 
was not a fixing of the salary by law. 

Upon a question as to whether or not a Supreme Court 
will review upon certiorari, the action of a District Court in 
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dismissing or refusing to dismiss an appeal from a Justice 
Court in a jurisdiction where the constitution prohibits an 
appeal to the Supreme Court of an action commenced before 
a justice, the appellate court has announced a different ruling 
from its former opinion upon each of the three occasions that 
the question has been presented to it. 

One is forcibly reminded of the old couplet that runs : 

Winding in and winding out, 

Still to leave a man in doubt 

As to whether the snake that made the track 

Was going north or coming back. 

Judicial precedents that juggle with words, that dis- 
regard principle, that reason upon one line to-day and upon 
another to-morrow, that are influenced by public opinion or 
any question of expediency, not only increase the uncertainty 
of the law, but cause disrespect for it and bring its adminis- 
tration into contempt. 

Amid all of this uncertainty it is refreshing to turn from 
this class of so-called precedents to the great classics of juris- 
prudence written in the dawn of our nation's history and before 
the day when reason and principle had been so far lost sight of. 
Take for example the opinions of John Marshall, whose one- 
hundredth anniversary of accession to the office of chief 
justice of the United States we have so recently celebrated. 
They still stand as monuments to his genius, his learning and 
his virtues; they have conferred an imperishable glory upon 
his country. When John Marshall w^as called to his high 
office, the court over which he was to preside had been in 
existence only eleven years, and less than one hundred cases 
had passed under its judgment. Its decisions were reported 
in three volumes of less than five hundred pages each. The 
courts of the colonies prior to the revolution and of the states 
after them, up to that time had less than ten volumes of 
reported cases. This was the condition of the jurisprudence 
of the country when John Marshall took his place at the head 
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of the national judiciary. The government had been organ- 
ized only twelve years, and during that interval eleven amend- 
ments had been proposed, and adopted. The common law of 
the mother country had been the foundation of the system by 
which the rights of persons and property were to be deter- 
mined, but scarcely anything else had been done to adapt the 
law to the new conditions that had arisen. Following his 
advent upon the bench in quick succession many of the great 
questions of constitutional, international and general law^ 
arose. All of them involved the consideration of subjects 
comparatively new in the field of jurisprudence, for which no 
precedents could be found except in the correct application of 
principles to right and reason. For the first time in the his- 
tory of the world had a written constitution become the 
organic law of a government. As an eminent writer has said, 
*' John Marshall found the constitution paper and he made it 
power ; he found it a skeleton and he clothed it with flesh and 
blood.'' By his reason and his far-sighted wisdom he has so 
interpreted that venerable instrument, and has given to it 
such vitality and power that even Mr. Gladstone pronounced 
it the most wonderful work ever struck off at a given time by 
the brain and purpose of man. 

The breadth of intellect, the clear and far-sighted vision 
possessed by John Marshall is given to but few men. The 
mention of his name is not in the belief that history will be 
repeated in every generation. Hut his many virtues, his lofty 
conception of the duties of a judge, his inflexible purpose to 
leave after him and to posterity judicial opinions that would 
bear the crucial test of time, that were founded upon the 
solid rock of sound principle rather than the shifting sands 
of expediency, may be emulated and followed by the jurists 
of every age and generation. 

The remedy for some of the unsatisfactory conditions 
that now exist lies largely with the lawyers themselves. 
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They constitute one of the most intelligent and influential 
class of citizens. There has never been any great reform 
measure that has crystallized into law which has been brought 
about without their intelligent and powerful aid. From the 
ranks of this profession has come a great majority of our best 
statesmen and law makers. The judiciary must always come 
directly from the ranks of this profession. More than any 
other class of citizens they know what qualifications are 
required to make judges and who of their number possess 
such qualifications. 

In the large commonwealths, and particularly in the 
great cities, the influence of the members of the bar associa- 
tion is such tliat few men can secure judicial preferment 
against this influence. It should be so in all places where 
the work of the association is carried on upon a high plan. 

Every young man upon his admission to the bar should 
feel that it w^as a first duty which he owed to his country, to 
his state and to his profession to join the association of his 
professional brethren and exert his individual efforts in the 
only effective way, through the association. The older mem- 
bers of the bar, those who during the years past have wTested 
honor, social distinction or political preferment from their 
calling, should not refuse to give its organization the benefit 
of their wisdom and counsel. 

The bar should do its work in such manner and at such 
times that it would be free from all partisan bias or personal 
intrigue and command the moral support of the entire com- 
munity. Its purpose should be to cultivate the spirit of pro- 
fessional brotherhood, to keep the profession up to the high 
ideals that have characterized it in times past. And above 
all, it should demand that the judiciary, and particularly the 
courts of last resort, w^hose opinions must serve as a guide for 
future generations, should be made up of men of acknow- 
ledged ability, of lofty character, men who have a proper 
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conception of the great work they are called upon to do. 
Every juriwSt whose opinions become precedents for future 
action in like cases should be made to feel that it is little less 
than treason to his country and lasting dishonor to himself 
to allow any question of expediency, of public clamor 
or of personal interest to sway his judgment or influence his 
action in any case. 
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CONSTITUTION AND BY-LAWS 

OF THE 

STATE BAR ASSOCIATION OF UTAH. 



CONSTITUTION. 



Article I. The name of the Association shall be The State 
Bar Association of Utah. 

Art. II. The object of the Association shall be the ele- 
vation of the standard of professional learning and integrity; to 
inspire the greatest degree of respect for the efforts and influence of 
the Bar in the administration of justice; and to cultivate fraternal 
relations among its members. 

Art. III. The officers of the Association shall be a Presi- 
dent, a Vice-President from each Judicial District, Secretary, 
Treasurer, an Executive Council of five members, and a Committee 
on Grievances consisting of three members, which officers shall be 
elected annually and hold until successors are elected and accept. 

Art. IV. The President shall deliver an address at each 
regular annual meeting of the Association, and the duties of the 
President, Vice-President, Secretary and Treasurer shall be such as 
usually pertain to those offices respectively. 

Art. V. Regular meetings of the Association shall be 
annually held at Salt Lake City on the second Monday in January, 
at 7:30 p. m., at the Supreme Court Room, for the election of 
officers, and for addresses and discussions; also for the transaction 
of any other business of the Association. The President and the 
members of the Executive Council and Committee on Grievances 
shall be elected at the annual meeting by ballot. 

Special meetings may be called at any time by the Executive 
Council or the President, and must be called when a request 
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signed by fifteen members of the Association is made therefor. 
And the notice of such special meeting shall be by publication in 
the daily papers of Salt Lake City, Ogden and Provo, or by personal 
notice sent by the Secretary to each member of the Association; in 
either case not less than three days' notice of the time and place of 
holding such meeting shall be given. 

Art. VI. A quorum for the transaction of business shall be 
twenty members. 

Art. VII. No person shall be admitted to membership in 
this Association, who is not a member of the Bar of the Supreme 
Court of Utah. 

Art. VIII. All applications for membership at the annual 
meeting shall be referred to the Executive Council, who shall report 
on the same to the Association, with their recommendation, and no 
person shall be admitted to membership except by a two-thirds* 
vote of the members present. During the interval between annual 
meetings, applications for membership may be determined by the 
Executive Council. Each member shall pay an admission fee of 
$5.00, and annual dues, after the first year, of $3.00. Any member 
may be expelled on ? vote of a majority of the members of the 
Association. 

Art. IX. The Executive Council shall manage the affairs of 
the Association, subject to the Constitution and By-Laws; it shall, 
also, on or before the first day of May of each year, designate such 
number of members not exceeding six, to prepare and deliver or 
read, at the next annual meeting thereafter, appropriate addresses 
or papers upon subjects chosen and assigned by the (Council, to 
each of such members as may be so selected for such purpose. 

Art. X. All addresses delivered and papers read before the 
Association, a copy of which is furnished by the author, shall be 
lodged with the Secretary. The annual address of the President, 
the reports of committees and all proceedings of the annual meetin-g 
shall be printed; but no other address delivered or paper read shall 
be printed except by order of the Executive Council. 

Art. XI. The Committee on (Grievances shall be charged 
with the investigation of all complaints against members of the 
Association, members of the Bar and officers of the Courts, and also 
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of all complaints which may be made to them in matters affecting 
the members of the legal profession, the practice of law and the 
administration of justice, and shall report thereon to the Association, 
with such recommendation as they may deem proper. The pro- 
ceedings of such committee shall be secret. 

Art. XII. If a vacancy occurs in the ofifice of President, the 
Executive Council shall designate a Vice-President to fill his place. 
Said Council shall also fill any vacancy that may occur in the office 
of Secretary or Treasurer; and said Council and said Committee on 
Grievances may respectively fill any vacancy that may occur 
therein. 

Art. XIII. The Treasurer shall render an account annually 
to the Executive Council, and said Council shall report the same to 
the Association at its annual meeting. 

Art. XIV. The Executive Council shall cause to be printed 
such number of the Constitution and By-Laws of the Association, 
with the roll of the members of the Association, as it shall deem 
best, not exceeding; one thousand copies, and shall distribute the 
same to members of the Association, and to such other persons, or 
associations, or societies as it may deem prudent; and shall, with 
the proceedings of each annual meeting, print a roll of the members 
of the Association. 

Art. XV. This Constitution shall remain unalterable except 
by a vote of two-thirds of all members. 



BY-LAWS. 



Section I. The order of business at each annual 
shall be as follows : 

1. Opening address by President. 

2. Report of Executive Council. 

3. Consideration of applications for membership. 

4. Report of Committee on Grievances. 

5. Report of standing and special committees. 

6. Delivering or reading of addresses and papers. 

7. Miscellaneous business. 

8. Election of officers. 



meeting 
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Sec. II. There shall be appointed by the President and 
Executive (Council each year, three members as delegates to the 
American Bar Association for that year. 

Sec. III. There shall be a standing committee to consist of 
the President and four members, appointed by him at each annual 
meeting, on the ** State of the Law," whose duty shall be to report 
at the annual meetings important amendments, revisions or 
additions to the law of the State, as developed in legislation or by 
judicial decisions, together with such suggestions as may seem to be 
necessary. 

Sec. IV. There shall be a standing committee of ten, 
appointed annually by the President and Executive Council, on 
"Judicial Candidates and Nominations," whose duty shall be to 
investigate and report at the annual or special meetings of the 
Association, upon the qualifications and fitness of the candidates 
for judicial offices, other than those of Justice of the Peace. 

Sec. V. These By-Laws may be amended at any regular 
meeting by a majority vote of the members present. 
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REGULAR MEMBERS. 



Allison, E. M Salt Lake City 

Armstrong, Geo. G. .Salt Lake City 

Bachman, G. H Salt Lake City 

Baldwin, Chas Salt Lake City 

Barrette, W. J Salt Lake City 

Bennett, C. W Salt Lake City 

Booth, H. E Salt Lake City 

Bradley, Wm. M Salt Lake City 

Browne, T. Ellis Salt Lake City 

Buys, Wm Heber City 

Critchlow, E. B Salt Lake City 

Daly, P. J Salt Lake City 

Eichnor, Dennis C. . .Salt Lake City 

Gibson, Geo. Jay Salt Lake City 

Henderson, H. H Ogden 

Henderson, H. F Salt Lake City 

Howat, Andrew Salt Lake City 

Hutchinson, W. R. . Salt Lake City 

Jack, C. B Salt Lake City 

Jones, B. H Brigham City 

Jones, Elmer B Salt Lake City 

Kaighn, M. M Salt Lake City 

Kinney, Clesson S . . . Salt Lake City 

Lee, E. O Salt Lake City 

Lee, Wm. A Salt Lake City 

Letcher, J. R bait Lake City 

Lewis, Eugene Salt Lake City 

McDowell, S. A Salt Lake City 

Marshall, Thos Salt Lake City 

Moyle, Jas. H Salt Lake City 

Moy le, O. W Salt Lake City 



Nye, Geo. L Salt Lake City 

Pearson, C. E Salt Lake City 

Pierce, Frank Salt Lake City 

Richards, F. S Salt Lake City 

Richards, Jos. T Salt Lake City 

Ritchie, M. L Salt Lake City 

Royle, J. C Salt Lake City 

Sanford, Allen T . . . . Salt Lake City 

Shields, Henry Park City 

Smith, Geo. H bait Lake City 

Smith, Grant H Salt Lake City 

Snyder, W.I Salt Lake City 

Stephens, F. B Salt Lake City 

Sullivan, Geo. M Salt Lake City 

Sutherland, Geo Salt Lake City 

Sweet, F. A Salt Lake City 

Tanner, Nathan, Jr.. .Ogden 
Thompson, J. Walcott, Salt Lake City 
Van Cott, Waldemar, Salt Lake City 

Varian, Chas. S Salt Lake City 

Walters, J. C Logan 

Warner, M. M Provo 

Wells, D. H.,Jr Salt Lake City 

Whittaker, J.J Salt Lake City 

Whittemore, CO... Salt Lake City 

Willey, D. O Salt Lake City 

Williams, P. L Salt Lake City 

Witcher, A. B Salt Lake City 

Young, Le Grand. . .Salt Lake City 
Zane, C. S Salt Lake City 
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HONORARY MEMBERS. 



Judge R. N. Baskin, Chief Justice State Supreme Court Salt Lake City 

Judge G. W. Bartch, Asso, Justice State Supreme Court .... Salt Lake City 
Judge W. M. McCarty, Asso. Justice State Supreme Court, Salt Lake City 

Judge John A. Marshall, Federal Court Salt Lake City 

Judge Chas. H. Hart, First Judicial District Logan 

Judge Henry H. Rolapp, Second Judicial District Ogden 

Judge W. C. Hall, Third Judicial District Salt Lake City 

Judge S. W. Stewart, Third Judicial District Salt Lake City 

Judge Chas. W. Morse, Third Judicial District Salt Lake City 

Judge John E. Booth, Fourth Judicial District Prove 

Judgs Thos, Marioneaux, Fifth Judicial District Nephi 

Judge J. F. Chidester, Sixth Judicial District Panguitch 

Judge Jacob Johnson, Seventh Judicial District Spring City 
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OFFICERS FOR. THE YEAR. 1894. 



PRESIDENT J. G. SUTHERLAND 

VICE-PRESIDENT ...... First Judicial DUtrict S. R. THURMAN 

VICE-PRESIDENT../ Second Judicial District M. M. WARNER 

VICE-PRESIDENT. . . .... .Third Judicial District C. W. BENNETT 

VICE-PRESIDENT........ Fourth Judicial District. .. .JAMES N^. KIMBALL 

SECRETARY. ..RICHARD B. SHEPARD 

TREASURER ELMER B. JONES 



EXECUTIVE t^eUNCIL. 



P. L. WILLIAMS, JOHN A. MARSHALL, F. S. RICHARDS, 

K. M. ALLISON, GRANT H. SMITH. 



COMMITTEE ON GRIEVANCES. 



THOMAS MARSHALL, C. S. VARIAN, J. H. MacMILLAN. 



DELEGATES TO THE AMERICAN BAR ASSOCIATION FOR 1894. 



J H. MacMILLAN. H. P. HENDERSON, P. I,. WlLUlAMS; 



C. W. BENNETT. W. L. MAGINNIS. M. M. WARNER. 
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ALTERNATES TO THE AMERICAN BAR ASSOCIATION E0iti8|^ . ,v 



OFFICEICS POR. THE YEAR 1S95. 



PRESIDENT J, G. SUTHERI.AND 

VICE-PRESIDENT ..First Judicial District S. R. THURMAN 

VICE-PRESIDENT Second Judicial District PRESSI.Y DENNY 

VICE-PRESIDENT Third Judicial District C. W. BENNETT 

VICE-PRESIDENT... ^....Fourth Judicial District J. S. BOREMAN 

SECRETARY RICHARD B. SHEPARD 

TREASURER ELMER B. JONES 



EXECUTIVE COUNCa. 



P. I,. WILLIAMS. Chairman. 

GRANT H. SMITH, Secretary. 

JOHN A. MARSHALL. 

F. S. RICHARDS, 

E. M; ALLISON. 



COBIMITTEE ON GRIEVANCES. 



THOMAS MARSHALL. C. S. VARIAN. J. H. MacMILLAN. 



DELEGATES TO THE AMERICAN BAR ASSOCUTION FOR 1895. 



P. L. WILLIAMS. J. L. RAWLINS, A. G. NORRELL. 
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OFFICERS POR. THE yIcAR. 1896. 



PRESIDENT.. JACOB S. UOREMAN 

VICE-PRESIDENT First Judicial Diitrict CHARLES H. HART 

VICE-PRESIDENT Second Judicial District. .. .HENRY H. ROLAPl^ 

VICE-PRESlbENT Third JudicUl District :.,..OGDEN HILES 

VICE-PRESIDENT Fourth Judicial District E. A. WILSON 

VICE-PRESIDENT Fifth Judicial District E. V. HIGGINS 

VICE-PRESIDENT Sixth Judicial District. .WILLIAM M. McCARTY 

VICE-PRESIDENT Seventh Judicial District JACOB JOHNSON 

SECRETARY CLESSON S. KINNEV 

TREASURER E. O. LEE 



EXECUTIVE COUNCIL. 



JAMES H. MOYLE, Chairman, 

JOHN M. ZANE, Secretary, 

ANDREW HOWAT, 

P. L. WILLIAMS, 

E. M. ALLISON 



COBIMITTEE ON GRIEVANCES. 



J. A. WILLIAMS, A. T. SCHROEDER, C. S. VARIAN. 



DELEGATES TO THE AMERICAN BAR ASSOCIATION FOR 1896. 



J. G..SUTHERLAND, F. S. RICHARDS, J. A. MARSHALL. 
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OFFICERS, FOR THE YEAR 1897. 



PRKSIDENT .:...... CHARLES a VARIAN 

VICE-PRESIDENT. /. First Judicial District CHARLES H. HART 

VICE-PRESIDENT r..:.:..Secoi^<l Judicial District. .. .HENRY H." ' ROLAPP 

VICE-PRESIDENT.'. .;:. . .Tbird- Judicial District .'.. .OGDISJf^ HILES. 

VICE-PRESIDENT........ Fourth Judicial District W. N. DUSENBERRY 

VICE-PRESIDENT \ . .Fifth Judicial District E. V. HIGGINS 

VICE-PRESIDENT Sixth Judicial District. .WILU AM M. McCARTY 

VICE-PRESIDENT Seventh Judicial District JACOB JOHNSON 

SECRETARY ... .CLESSON S. KINNEY 

TREASURER ....E. O. LEE 



EXECUTIVE COUNCIL. 



JAMES II. MOYLE, Chairman, 

JOHN M. ZANE, Secretary, 

ANDREW HOW AT, 

P. L. V^^ILLIAMS. .:r 

E. M. ALLISON. 



COMMITTEE ON GRIEVANCES. 



J. A. WILLIAMS, A. T. SCHROEDER. H. E. BOOTH. 



DELEGATES TO THE AMERICAN BAR ASSOCIATION FOR 1897. 



JOHN W. JUDD, P. L. WILLIAMS, JOHN M. ZANE. 
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OFFICER.S FOR. THE YEAR. 1898. 



PRESIDENT ;'.'.:: : CHARLES S. -V ARl AN .^ 

VICE-PRESIDENT. . . ; . : . . First Judicial District CHARLES H. HART 

VICE-PRESIDENT ...Second Judicial District. .. .HENRY H. ROLAPP 

VICE-PRESIDENT .>.. Third Judicial District OGDEN HILE&- , 

VICE-PRESIDENT ...Fourth Judicial District W. N. i5U SEN BERRY- 
VICE-PRESIDENT Fifth Judicial District...... E. V. HIGGINS 

VICE-PRESIDENT Sixth Judicial District. .WILU AM M. McCARTY 

VICE-PRESIDENT Seventh Judicial District.. JACOB JOHNSON 

SECRETARY CLESSON S. KINNEV 

TREASURER : GEO. L. NYE 



EXECUTIVE COUNCIL. 



JAMES H. MOYLE, Chairman, 

JOHN M. ZANE, Secretary, 

ANDREW HOW AT, 

P. L. WILLIAMS. 

E. M. ALLISON. 



COMMITTEE ON GRIEVANCES. 



J A. WILLIAMS, W. I. SNYDER, H. E. BOOTH. 
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OFFICERS FOR THE YEAR 1902. 



(No annual meetings were held for the years 1899, 1900 and 1901.) 

PRESIDENT CHARLES S. VARIAN 

VICE-PRESIDENT First Judicial District. .. ...CHARLES H. HART 

VICE-PRESIDENT Second Judicial District. .. .HENRY H. ROLAPP 

VICE-PRESIDENT Third Judicial District FRANK PIERCE 

VICE-PRESIDENT Fourth Judicial District JOHN E. BOOTH 

VICE-PRESIDENT Fifth Judicial District. .. .THOS. MARIONEAUX 

VICE-PRESIDENT Sixth Judicial District. .WILLIAM M. McCARTY 

VICE-PRESIDENT Seventh Judicial District JACOB JOHNSON 

SECRETARY , CLESSON S. KINNKV 

TREASURER GEO. L. NYL 



EXECUTIVE COUNCIL. 



JAMES H. MOYLE. Chairman, 

E. B. CRITCHLOW, Secretary, 
ANDREW HOW AT, 

P. L. WILLIAMS, 

E. M. ALLISON. 



COMMITTEE ON GRIEVANCES. 



FRANK B. STEPHENS, WILSON I. SNYDER, H. E. BOOTH. 



COMMITTEE ON THE STATE OF THE LAW. 



C. S. VARIAN, Chairman, M. L. RITCHIE, FRANK PIERCE. 

ELMER B. JONES, WALDEMAR VAN COTT. 



Digitized by LjOOQIC 



OFFICERS FOR THE YEAR 1903. 



PRESIDENT ANDREW HOWAT 

VICE-PRESIDENT First Judicial District CHARLES H. HART 

VICE-PRESIDENT Second Judicial District. .. .HENRY H. ROLAPP 

VICE-PRESIDENT Third Judicial District WM. A. LEE 

VICE-PRESIDENT Fourth Judicial District JOHN E. BOOTH 

VICE-PRESIDENT Fifth Judicial District. . . .THOS. MARIONEAUX 

VICE-PRESIDENT Sixth Judicial District J. F. CHIDESTER 

V fCE-PRESIDENT Seventh Judicial District JACOB JOHNSON- 
SECRETARY J. WALCOTT THOMPSON 

TREASURER GEO. L. NYK 



EXECUTIVE COUNCIL. 



E. B. CRITCHLOW, Chairman 

M. M. WARNER, 

P. J. DALY. 

W. L. MAGINNIS, 

GRANT H. SMITIL 



COMMITTEE ON GRIEVANCES. 



P. L. WILLIAMS. Chairman, JOS. T. RICHARDS, M. M. KAIGHN. 



COMMITTEE ON THE STATE OF THE LAW. 



ANDREW HOWAT, Chairman. M. L. RITCHIE, R. W. Y()UN(; 

T. D. LEWIS, C. S. VAUIAN. 
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MINUTES 

Of the Seventh Annual Meeting of the State Bar Associa- 
tion of Utah, held in the Federal Court Room, Salt 
Lake City, Utah, January 12, 1903. 



The meeting was called to order by the President, 
Chas. S. Varian, who then delivered his annual address. 

The regular order of business was then suspended 
and the reading of papers taken up. Mr. M. M. Warner 
of Provo, read a jmper on the subject: "Precedent vs. Jus- 
tice." Mr. H. S. Tanner of Salt Lake City, then read a pa- 
per on the subject of "Comity." 

The following named applicants, having been report- 
ed favorably by the Executive Council, were duly electM 
as members of the Association: Messrs. H. S. Tanner, 
Mathonihah Thomas and William M. McCrea, all of Salt 
Lake City, and Mr. D. D. Houtz of Provo. Mr. J. F. Chid- 
ester, having been appointed as judge of the Sixth Judicial 
District, was elected an honorary member of the Associa- 
tion. 

Mr. P. J. Daly then offered the following resolution 
and moved its adoption, which motion, being seconded by 
Mr. Geo. M. Sullivan, was adopted by the Association. 

"Whereas, many courts of the State of Utah in mat- 
ters where reference may be had under the law are in the 
habit of selecting and appointing persons who are not 
members of the bar of the Supreme Court of the State; 
Now, therefore, be it resolved, by the State Bar Associa- 
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tiou of Utah, that a c«iuinitti?e of three la^-yers be ap- 
pointed to draft a bill for presentation to the Legislature 
amending the law so that, in all matters where a refer- 
c»nee is ordered, the court shall appoint a member or mem- 
bers of the bai of the Supreme Court of the State of Utah 
in active practice." 

The Secretary's financial report was then read show- 
ing: 

Cash collected from members fl70 00 

Cash expended f 57 58 

(*ash turned over to Treasurer 92 42 

(ash on hand 20 00 

?170 00 
The Treasurer's report was then read showing : 

Cash on hand fl37 57 

Cash on hand at date of last report f 30 15 

Cash received from dm^ paid direct . . 15 00 

Cash received from Secretary 92 42 

?137 57 
The Secretary's report as to membership was then 
rend of which the following}: is a summary : 
Total membership as per list of 1S08, not including 

honorary members .... 105 

T»! crease in membership for the year 1902 ........ 13 

Total 118 

Members on list of 1898, dead, placed on honorary 

list, or delinquent fi3 

Total membership to date not including bono- 

vnry list 53 

Present honorar\' members 12 

Totnl membership in good standing fi7 
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All of the above reports were received by the Associa- 
tion and ordered filed with the Secretary. 

The regular annual election of officers was then taken 
up and the following members were duly elected officers 
for the ensuing year: 

President Andrew Howat. 

Vice-presidents. 
First Judicial District . . . . Judge Charles H. Hart 

Second Judicial District .... . . . Judge Henry H. Rolapp 

Third Judicial District. , .William A. Lee. 

Fourth Judicial District Judge John R. Booth 

Fifth Judicial District ...... Judge Thomas Marioneaux 

Sixth Judicial District Judge John F. Chidester 

Seventh Judicial District Judge Jacob Johnson 

Secretary' . . ....... J. Walcott Thompson 

• Treasurer . George L. Nye 

Executive Council: El. B. Critchlow, Chairman; M. 
M, Warner, P. J. Daly, M. L. Maginnis, and Griant H, 
Smith. 

Committee on GrieVfindes: P. L. Williams, Chairman; 
Joseph T. Richards and M. M. Kaighn. 

Committee on the State of the Law: Andrew Howat, 
f Chairman; M. L. Ritchie, R. W. Y5ung, T. D. Ijewis and 
C. S. Varian. 

Motion carried that when the Association adjourn 
it be to meet on the IJith day of Februarv , 1903, at eight 
o'clock p. m. 

Motion carried that the' President's address and the 
other papers read at this session be referred, to the Com 
mitte^ pn the State of the I^w. 

A vote of thanks was then extended to the retiring 
President, Cliarles S. Varian, and to the retiring, Secre- 
tary, Clessori R. Kinney, for past services. ; . 

ITpon motion, duly carried, the meeting then adjourn- 
ed until Monday, JFVbmary 16, 1903, at eight o'clock 
p. m* ' CLESSON S. KINNEY, Secretary. 
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ADJOURNED SESSION OF THE REGULAR ANNUAL 

MEETING. 



February 16, 190S, 8 o'clock p. m. 

An adjourned session of the r^ular annual meetinu 
of the State Bar Association was held in the Federal 
Court Room, Salt Lake City, IJtoh, on February 16, 1903, 
at 8 o'clock p: m. President Andrew Howat was in the 
chair. 

The President called for the reports of the Commit- 
tee on Grievances in the matters of the charges Med against 
R. H. J. of Brigham City, Utah, and B. S. A. of Salt Lake 
aty, Utah. 

At the request of Mr. Williams, Chairman of the 
Ccmimittee on Grieyances, the Secretary read the report 
of the committee in the matter of the charges preferred 
against B. H. J. The report not being final, owing to the 
lack of time for a full investigation, Mr. Williams moved 
that the Association grant to the Committee on Griev- 
ances an extension of sixty days time in which to complete* 
the investigation and report finally on the charges. 

Mr. Varian moved, as a substitute to the motion of 
Mr. Williams, that when this meeting do adjourn it ad- 
journ to Monday evening May 4, 1903, at 8 o'clock. On 
the acceptance of the substitute by Mr. Williams the mo- 
tion of Mr. Varian was duly seconded and carried. 

The Secretary then read the report of the Committee 
on Grievances in the mattei* of the charges preferred 
against E. S. A. 

Mr. Williams moved that the report be received and 
adopted bv the Association. On the President's calling 
for remarks the following members of the Association 
spoke tf> the motion: Me«^rs. Varian. Williams, Sanford, 
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Lee, Bitchie, Kaighn, Joseph T. Richards, McDowell and 
Daly. 

Mr. Daly moved that the iteport be ^received which mo- 
tion, being accepted by Mr. Williams as a substitute, was 
duly seconded and carried. 

Mr. McDowell then moved the adoption of the com- 
mittee's report. The motion '^'^as duly seconded and unan- 
imously carried. 

Mr. Varian moved that a special committee of three 
be appointed by the chair to present the matter of the 
charges against K S. A. to the Supreme Court of the State 
of Utah. Motion duly seconded and carried. Tlie Pres- 
ident appointed the following members to serve on the 
committee: Messrs. C. S. Varian, E. B. Critchlow and 
M. L. Ritchie. 

The Executive Council reported favorably on the ap- 
plications of T. i). Lewis, Esq., and Morris Sommer, Esq., 
for membership and they were duly elected members of 
the Association. 

Mr. P. J. Daly moved that the Association hold a 
banquet in the near" future and that the President be au- 
thorized and directed to appoint a committee of Ave to 
make all necessary arrangements for the same. Motion 
duly carried. 

The President announced that he would name the 
members of the eommitte at his convenience. 

The meeting then on motion adjourned until Monday 
evening, Mav 4, 1903, at 8 o'clock. 

J. WALCOTT THOMPSON, 

Secretary. 

March 13, 1903. 
The President this day announced the appointment of 
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the following members of the Association to serve on the 
Committe of Five on the Banquet: Messrs. P. J. Daly, 
ChairmaA; Le Grand Young, W. Van Cott, J. E. Letcher 
and A. T. Sanford. 

J. WALCOTT THOMPSON, 

Secretary. 

An adjburned meeting of the State Bar Association 
of Utah was held in the Federad Court BrOom, at Salt Lake 
CSty, Utah, at 8 o'clock p. m., Monday, May 4, 1903. Pres- 
ident Andrew Hpwat presided. 

On motion duly made and seconded Mr. P. J. Daly was 
elected secretary pro tem. ' 

On motion by Mr. Williams, duly seconded, the meet- 
ing adjourned to meet Thursday evening. May 7, 1903, at 
8 o'clock, at the Federal Court Room. 

P.J. DALY^ 
' . Secretdry pro tem. 

An adjourned meeting of the State Bar Association of 
Utah was held Thursday, May 7, 1903, at 8 o'clock p. m., 
at *be Federal Court Boom. 

Mr. P.J:; Baly was duly elected secretary pro tem. 
On motion of Mr. J. T, Richards, duly seconded, the 
meeting adjourned until Friday evening, May 8, 1903, at 
8 o'clock. ' 

_ . P. J. DALY, 

. . . Secretary pro tem. 

An adjourned meeting of the State Bar Association of 
Utah was held in the Federal Court Room at Salt Lake 
CSty, Utah, Friday, March S, 1908, at 8 o'clock p. m. Pres- 
ident Andrew Howat presided. 

Mr. P. J. Daly was duly elected secretary pro tem. 

A quorum t>eiing present, Mr. P. L. Williams, Chair- 
, nistri ^f the Committee on Grievances, reported on the 
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charges made by C. S. Price, Esq., and Edward R. Chase, 
E)sq., against B. H. J. of Bingham. Mr. Williams read 
from a voluminous report and recommended that a com- 
mittee be appointed to present the matter to the Supreme 
Court. . _ . 

Mr. Snyder move>d that the report of the committee be 
accepted. Seconded by George H. Smith, Esq. 

Mr. J. asked permission to be heard in his own behalf 
and — no objection being '^>trde — addressed the Asso- 
ciation at lengthy objecting to the report of the Commit- 
tee on Grievances. 

Motion to adopt Committee's report carried. 

Mr. C. S. Varian moved that a committee of three be 
appointed to p^ent the matter to the Supreme Court on . 
the charges ejnbr;aGed ip the rpport of the Committee on 
(Irievanqgs and th^tth( Finance Comniittecj and Treasurer 
of the Association be directed to audit and, p^y all expen- . 
ses necessarily accruing from a^y order th^ Supremie 
Court mj^y make and^ any examinatipn-in the/premises up-:^ 
on certififation. of the chairman, o| the committee- ^o ,apr>. 
pointed. . < . 

Motion to adjourn carried. ; ., ' j 

, P. J, DAT^i. .. 

Seereturif pro tpm. r v 

Th(& President subsequently appointed tli^ foliowitig ^ 
members of 1 he Association to act as the committee of 
three to present the charges ni'eferred asrainst fi. H. J., 
to the Supreihe Court: K. W, Ydutig, Chairmari;' J. W. 
N. WKitecotton and Charles Baldwin. 

'• ; ■-'■ J. ^ALCOTT THOMPSON, ' ; ' 

Sectetary.' \^ "' 
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PBESiDENT S ADDRESS. 



BY CHARLES S. VARIANi PBBSIDBNT* 



lientlemen of the Bar Association: 

Again, I welcome you to o\ir annual meeting, which I 
hoi)e will prove profitable and interesting to you all. Since 
oUr last meeting, Jabez G. Sutherland, the fitrst President 
of our Associati(m, has passed away. Judge Sutherland 
came to Utah in the year 1873, and for many years and un^ 
til overcome by an insiduous and distressing malady, held 
long his place as a leader of the Bar. During a long and 
useful life, he held, at times, prominent official positions, 
and also, with critical and laborious authorship, per- 
formed a d\ity the lawyer is said to owe to his profession. 
As judge, congressman, author and lawyer, he rounded 
out a long and busy life, with works of usefulness to the 
people and the State. 

In my last annual address, I took occasion to direct 
your attention to a number of questions, which seemed to 
demand consideration at your hands. I here renew the 
recommendations then made, and particularly direct your 
attention to the necessity for a change in the law governing 
admission of attorneys to the Bar. In June last, I was 
requested by the Chairman of the Committee on Legal Ed- 
ucation of the American Bar Association, to furnish that 
committee with infommtion of any changes that had been 
made in our law or rules of court, regulating the admis- 
sions to the Bar, or legal education, during the past two 
years. In my reply to his communication, I stated that, 
although there had been no changes in the law or rules 
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of court during the period of time meutioued, 1 had, iu 
my annual address, directed the attention of the Associa- 
tion to the matter, which had committed the subject to a 
committee appointed at the time. The mattt»r is of sucli 
importance, that I take leave here to repeat, iu part, what 
I have heretofore said, with the earnest recommeudation 
that the Association take some action in the pi^emises. 

"In my opinion, Ihe time ha« arrived for a change in 
the law governing the admission of attorneys to tlie Bar. 
Our statute, (B. S., Sections 106-7-8), authorizes an ex- 
amination of applicants by the Supreme (\Hirt, or by a 
committee appointed by the Justices thereof. In fact, the 
court never makes such an examination itself, but the en- 
tire matter is committed to an examining committee ap- 
pointed by the court, whose? report is always conftmied. 
The duty of examining candidates for the Bar sbould be 
imposed upon the Supreme Court. The (»xami!iations 
should be public and upon questions propounded in writ- 
ing and framed with care and method within the lines of 
a prescribed course of study, and held under such restric- 
tions as would prevent faking or favoritism. The la>\' 
should either require the graduation of the candidate at a 
regular law school, having a prescribed course of at l(*ast 
four years, or a certain course of study of not less thin 
four years, which should include destined branclu*s of th(» 
law and prescribed text books. The examination of apoli- 
cants should be searching and thorough, and made in open 
court by the Judges themselves, or under th(>ir watchful 
supei-vision. Since the law commits the matter to the wis- 
dom and discretion of the Judges, the Bar ha« the riirht U} 
demand a strict and conscientious performance of their 
duties.^' 

This IS of course, but an expression of individual opin- 
ion, presented tentativelv with a view of inducinsr such 
action by tlie Association as its wisdom may determine. 

During the summer T received a communication from 
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State Senator Edward T. Taylor of tJie State of Colorado, 
Chairman of a commission appointed by the legislat^ire of 
that state to investigate the "Torren's System of Register- . 
ing Titles. to Land," seeking a general statement from me 
of the views entertained by the men;^bers of our Bar upon, 
the question. ^ J was obliged to reply that our Association , 
had not given the master any consideration, and that ^re 
was no exp^e^sed public opinion here, as yet, upon the 
question., In^sn\uch as this system of r^isti^ation of titles i 
has already been^^dopted in some of the states, and is 
pressing the attpntion of others, it wcMild seem that this 
Bar Association ^ight well begin U) consider and discuss 
the question. , 

At one of its annual meetings, the American Bar A.^- 
sociation adopted the following resolution : 

"RESOtyteD, That the State Bar Associations of the 
United States be requested to repoH^ on or before the first 
day of August of each yibar ^o the Secretdrv of the Ameri- 
can Bar Associ^ion, a brief outline or summary of tjie 
year's work, including the titles of addresses read before 
them, and a synopsis of all affirmative action taken on 
reform legislation recommended bv the Association." 

It would appear to be very desirable for this Associa- 
tion to keep in touch with 'the American Bar Association, 
which, as a National body, is exercising a powerful influ- 
ence in the directing o^f legislatiiDU along proper lines. I 
recommend that the Association provide for a compliance 
with the above request; and filrther, that provision be 
made for the printing of the proceedings of our annual 
meetings immediately upon their c9:9clusion, so that a 
proper system of exchange may be instituted and main- 
tained with the difl'erent state associations. 

Again, I direct your attention to the matter of chang- 
ing the time of the annual meeting. If this meeting were 
held in the spring or early part of the summer, I am in- 
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clined to the opinion that the convenience of the members 
would be better served. 

In February and April of the last year, the President 
received charges preferred against two members of the Bar, 
respectively, and referred them to the Committee on Griev- 
ances, which committee, after investigation, made a report 
5n each case with recommendations that both matters be 
referred to the Association. In accordance with such 
recommendations I have filed said reports with the Secre 
tary. 

The legislature is again in session, and the question 
of an increase in judicial salaries may well be considered. 
The matter has been considered and discussed generally 
by members of the Association and others of the Bar, and, 
it is believed there is a practical unanimity of conviction 
upon the subject. I invite your careful attention to the 
question, with a view to the appointment of an appropriate 
committee to draft and present to the legislature a proper 
bill for the increasing of judicial salaries, if, in your judg- 
ment, you deem such course expedient. 

There are some other matters in which lawyers must 
have an abiding interest, and to which I direct your at- 
tention. 

TTie procedure sometimes adopted in the matter of the 
adjudication and commitment to the asylum in cases of in- 
sanity, it seems to me, calls for a protest. In the Third 
Judicial District, the proctice of the court seems to be as 
follows: In accordance with a standing order, tlie issuinji: 
of the warrant of arrest and the hearing of the accusation 
of insanity, are referred to the clerk who liearfi the evidence 
and reports upon the whol(^ matter, which report is subject 
to confirmation by the court. In view of the fact that these 
cases necessarily involve the personal liberty of the cit- 
izen, the question so presented must always be appropriate 
for discussion by an assemblage of lawvers. The taking 
of a man from his family and society and depriving him of 
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his liberty by an enforced imprisonment for an uncertain 
term, presents a question of the gravest importance. Un- 
der our stetute, a man may not be committed to prison for 
the violation of law for the period of a single day, except 
upon the verdict of a jury, or after opportunity afforded 
the defendant to have a jury pass upon his case. Since 
the time of John, it has been the unbending rule of tlie 
English law that the liberty of the person should not be 
violated, except by authority of the law of the land. In 
the Threat Charter of human rights, then exacted by the 
barons from the English king, it was said : 

"No freeman shall be seized or imprisoned, or dispos- 
sessed, or outlawed, or in any way destroyed; nor will we 
condemn him, or commit him to prison, except by the legal 
judgment of his peers, or by the laws of the land. To none 
will we sell, to none will we deny, to none will we delay 
right or justice." 

Through the mist of the centuri^ this immortal declar 
ation still shines witl\ a bright and constant light. 

Wherever the English law has held its sway, this 
pledge to a free people has been maintained. There have 
been temporary encroachments by despotic power, which 
dimmed its light and denied its promise, but ever have 
the people sternly resisted such attempts and restored the 
great declaration to its proper place in the scheme of gov- 
ernment; and, today, it is written in the organic law of 
each of the states. 

I have not found in literature a more eloquent, or a 
nobler tribute to this great principle of constitutional law 
in free governments, than th(» following eulot^y reproduced 
luTC from an address delivered bv TT. M. Rose (late Pres- 
ident of the American Bar Association), before the State 
Bar Association of Pennsylvania : 

"As an unborn forest sleeps unconsciously in an acorn 
cup, all the. creations and all the potentialities of that civ- 
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ilization lay unfolded in the guaranty of personal Uberty 
and of the supremacy of the law that was secuired at Run- 
nymede. The various bills and petitions of rights, and the 
Habeas Corpus Act, while they have given new sanctions 
to liberty, are but echoes of the Great Charter; and our 
Declaration of Independence is but the Magna Charta, writ 
large and expanded to meet the wants of a new genera- 
tion of freemen, fighting the battle of life beneath other 
skies. Worth all the classics ! Yes, the classics that have 
snrvivcMi and the classics that have perished. Dear as 
might be to us the lost book of Livy, whose pictured page 
is torn just where its highest interest b^ins, or even some 
song of Homer, which, now lost in space, shall charm the 
(^ar and bewitch the human heart no more, we could not 
exchange for ttiem a single word of those uncouth but 
grand old sentences, which, having taken the wings of the 
morning, have incornorated themselves with almost every 
SA'-stem of laws in Christendom, and which still ring out 
in our American constitutions with a sonnd like that of 
the trampling of armed men, marching confidently up to 
battle; words which for ages have stayed the hand of tv- 
ranny, and which have extended their protection over the* 
infant sleeping in its cradle, over the lonely, the desolate, 
the sorrowful and the oppressed. Uttered by unwilling 
lips, and believed by the wretch from whom it was ex- 
torted that it had scarcely an hour to live, the Magna 
Charta marks an epoch in the annals of mankind. It 
henran a revolution that has never gone backward for a 
single moment; and was the precursor of that civilization 
the dawn of which our eyes have looked upon with joy and 
pride, and ^^'hose full meridian splendor can be forseen by 
God alone." 

Written in our bill of rights, uo apologv is needed for 
directing rour attention to the declaration of Magna 
Charta. Indeed, we are expressly admonished by the con- 
stitution, that, "frequent recurrence to' fundamental prin- 
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ciples is essential to the security of individual rights and 
the perpetuity of free government." 

By the common law there was always a writ to in- 
quire whether a man be a lunatic or not, and the question 
was tried by a jury; and when, by Act of Parliament the 
care of the persons and property of lunatics was commit- 
ted to the Orown, and thence delegated by a special prer- 
ogative commission to the Chancellor or Lord Keeper, the 
determination of this main question was reserved to the 
law courts, or to the law side of the court of chancery. It 
never has been and is not now within the inherent jurisdic- 
tion of a court of equity. Whether, under our constitution 
the determination of such a matter, so momentous to the 
individual, may be judicially had without the intervention 
of a jury, may, perhaps, be an open question. At all 
events, it need not be now considered, since it may be af- 
firmed with reasonable certainty, that the power to de- 
cide the question of sanity in a given case is a judicial 
power, and cannot be delegated or surrendered. And so 
our statute clearly indicates as the legislative intent. The 
information must be presented to the District Judge of the 
county where the alleged insane person shall be found; 
the Judge may examine the informant under oath, and^ 
if satisfied there is reasonable cause, mu.st investigate thf^ 
grounds thereof; he must issue his warrant, and cause the 
accused to be brought before him, unless he shall find that 
it would probably be inexpedient to have the accused at- 
tend personally; he must hear the testimony for and 
aijainst the application ; any citizen of the county, or any 
relative of the person alleged to be insane may appear and 
resist the application, and both parties may appear by 
counsel; the Judge must cause to appear before him two 
practicing physicians in medicine, before whom, he (the 
Judge) shall examine the charge. The physicians are re- 
quired to make a certificate under oath, setting forth an- 
swers to statutory questions propounded t/> their, and 
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thereupon the Judge as soon as practicable, must conclude 
his inyestigation, and must find whether the person alleg- 
ed to be insane, is insane, and if insane^ whether he is a fit 
subject for commitment to the asylum, and must commit 
or discharge, as his finding shall be. 

Such 4 power as here conferred, involving as it doe* 
the determination of the question of pei*sonal liberty in the 
most absolute sense, cannot be other than a judicial pow- 
"^ ^r, and may not be ei^rciseii otherwise than in accordance 
with thie law of the land. Surely, it could not be delegated 
'in tvhale br^ in part, to ministerial bffiicers. Surely, if we 
un^MtJgiiiii the true intei*gr^it^tion of the constitutional 
t^rovisioiis, whibh herd, as in evei^ other state in th^ Union, 
serv# to ^^e guard the fuiiotamental rights of the people, 
i:he legislature itself mtlsb" lack auth%ity to autho^ri^ 
such a del^Mf ioii of power. At atl events, it ha« riot at- 
tempted' td^^do soi ' ' ^ 

1 do not direct your attention to thisj matter because 
of a^y supposed inaladministrat^ion of, the law, which has 
resiil^^ed in any pronounced wropg^Jbeing dpn^ to any cit- 
izen, I^Jiere has been pon^ to my knowledge, I ^p^k be- 
cause experience teaches that abuser, dp, and will arise in 
the administration of law^ where the eon^itutipfiial guar- 
anties of protection are permitted , ta be related. Of all 
our people^ there are?none who ne^. more, the utmost se- 
curity afforded by the guaranty of due process of l^w, than 
those who are charged with . mental ,weakn^s, unfltting 
them for further assQciatioi^ with family and friends. In 
the solution qf su,ch a question in each individual case, 
Ihe voice Qf humanity, as that of the law, declares that 
the evidence and opinion of the witnesses, laymep and 
alienists alike, should be subjected tp the severe scrutiny 
of trained. and experienced judicial minds. 

The opinions of conservative men generally concur 
in a conviction, that the organic- law of the state ought 



Digitized by LjOOQIC 



26 

not to be amended without careful deliberation, and only in ; 
response to an ascertained public necessity. When, how- 
ever, it suff icitotly appears that a constitutional provision 
is operating in hostility to the interests of the people, there 
should be no hesitation in r^noving it. Unfortunately 
for the public interests, our constitution so emasculated 
the grand juiy system as to practically deprive the state of 
»some of its principal benefits. The scheme devised by the 
constitution seems to have contemplated substantially, only 
the administration Qf the criminal law, and in that con- 
nection only, the purpose and usefulness of a grand jury 
was considered. The substance of this scheme is that al! 
oflFenses against the law shall be prosecuted by informa- 
tion made by the prosecuting officer, and that such pros- 
ecution shall be in some measure in his discretion. It is; 
true, that a grand jury is contemplated., apparently for the 
purpose of finding indictments, but it is also provided in 
the same connection, that a grand jury shall not be drawn 
or summoned, "unless in the opinion of the Judge of the 
District the public interest demands it." In the light of 
the context, this language, "public interest," seems to 
hav(» reference alone to the administration of the crimitial 
law. But, if this is true, it is a narrow view of the duties 
and functions of a grand jury. 

From time immemorial, the grand jury of the county 
or district has been invested with high and important 
functions as an officer of the court. Its duty is to investi- 
gate oflFenses and to presjent offenders against the l;v\v. 
But this is not all of its di^ty. As a conservator of the 
public interest and a censor of the public morals, it lias 
always been accustomed to, supervise the official conduct 
of public servants and with watchful eye to note the ad- 
ministration of the law. Within its jurisdiction is not 
only the maladministration of public office and the mis- 
application of public funds, but also the administration of 
all the public financial concerns of the county, including 
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the negligent or inefficient management and control of 
affairs by public officers. When the trusted employes of 
banks and other private institutions surrender to others 
the trusts reposed in them, it is in accord with prudent 
business methods to investigate their accounts and as- 
certain their balances. In like maimer, it is the duty of 
the grand jury to investigate the public offices of the 
county and state in the interest of the people, from time to 
time as occasion serves. Such investigation is not made 
to depend upon actual knowledge of conditions existing 
which make the investigation necessary, but it is a part 
of a scheme of government, the best as yet devised by man 
for the prevention of official abuses and the protection of 
the public. It contemplates the ascertaining of the true 
condition of tJie public business, from time to time, and 
the presenting of the results to the people. No man or 
official is so high — none so low in the scale of the public 
service, as to be exempted from this visatorial scrutiny 
by the grand jury. 

In the nature of things, the efficiency of this instrument 
of the law in such work is seriously impaired, if the exis- 
tence of the grand jury is made to depend upon the dis- 
<*retion or opinion of any other public officer. So far §f^ 
the administration of affairs and the condition of the pub- 
lic offices are concerned, it must be apparent, that, in the 
lunjcH' number of instances, the facts necessary to convince 
the mind of the Judge of an existing necessity for a grand 
jury would and could not be presented or realized until, 
too late for the full accomplishment of the pu,rposes to be 
subserved by such a body. It is the quiet, persistent inves- 
tigation, coupled with the vast visatorial powers confer- 
red upon the grand jury, the secrecy of its deliberations 
mid the full protection given its members, that enables it 
to become, in truth, the protecting shield of the public in- 
tercn^t. The fact that such a body may be c^alled iiito ex- 
istence by law al stated periods, of itself has a tendency 



Digitized by LjOOQIC 



28 

to stimulate an upright and conscientious administration 
of public affairs. . 

It would be better if it were provided by law tiiat a 
grand jury should be impannelled in each county at least 
once in every two years, upon the expiration of the terms 
of county officers. In the County of Salt Lake there has 
been but one grand jury since the state was admitted into 
the Union, covering a period of seven years. A: petitio' 
has been presented to the Judges by some of the^dtizens of 
the county, requesting that a grand jury be summoned, 
and the JiUdg^s have requested the petitioners practically 
to shpw cause if% their petition should be granted. Here, 
then, is a collateral inquiry, in the opinions of the Judges 
made necessary? <^ wing to. t^ condition of the present law. 
How is such tan. inquiry, to be satisfactorily determined? 
Individ^^l citizens^ like the Judges, have no definite means 
of, knowledge .concerning the necessity for the impannelling 
of the grand, jury. The knowledge of both citiz^ and 
Judge . in such matters, is d erived from what is seen in 
the public press and rumors heard upon the sita*0et. A 

' spirit of unrejst^-j^nd dissatisfaction in relation to the ad- 
ministi'ation , ot public affairs may pervade the entire 
community, yet no member thereof be.^ble to lay his fin- 
ger upoUi^the evidence necessary to convince the judicial 

ii min^ x>f a, public nec^sity existing for the intervention of 
a gi'and jury. Such a situation ought not to exist. Indi- 
vidual citizens ought not to be compelled to put in motion 
the machinery of the law, designed fq^r the safe-gaurd- 
ing of.-t^e public interest. 

What has been feaid in reference to the County of 
Salt Lake is, in a larger degree, applicable to other coun- 
ties in the state which are members of large judicial dis- 
tricts, to some of which the judicial officers come but once 
or twice a year. How can a Judge in one of the large ju- 
dicial districts of our state, i)ossibly keep in touch with the 
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public sentiment and necessities of the people in all of 
the counties in his district? 

These observations are made here for the purpose of 
considering the question concerned abstractly, and not at 
all in reference to the actual existing conditions in this 
county, or elsewhere. I do not intimate that there has 
been or is any maladministration of public affairs in the 
county or state. I have no knowledge in the premises. 
It is probably true that the great body of citizens are in 
a similar state of ignorance. But the very fact that the 
public is ignorant of the conditions of the public offices 
and of the administration of public business, stimulates 
the public mind to inquiry.. I would strike from 
the constitution the prohibition against the impan- 
nelling of a grand jury, except in the discretion of the 
Judge, as a matter of unnecessary legislation out of place in 
the organic law, and w(5uld commit the matter to the leg- 
islature. The i>eople should be free to act through their 
representatives, and to provide, if they so desire, for 
supervision of all public offices at stated periods fixed by 
law. 

At the last meeting of the Association a new by-law 
was adopted, known as number three, which creates a 
standing committee consisting of the President and four 
members to be annually appointed by him, "whose duties 
shall be to report to the annual meetings important 
amendments, revisions or additions to the law of the state, 
as developed in legislation or by judicial decision, together 
with such suggestions as may seem to be necessary.'^ The 
duty thus defined for this committee is of paramount im- 
portance to the accomplishment by the Association of 
beneficial results. It cannot be doubted that the results 
of conscientious work by such a committee might prove to 
be of permanent benefit to not only the Association, but to 
the legislature as well. The tendency everywhere is to- 
wards a uniformity of legislation in the different states 
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upon all matters of general interest and application, and 
a consequent uniformity, as far as i)o«sible, in the trend 
of judicial decision in the various jurisdictions. The ef- 
fort of the future is to be directed toward a simplification 
as well as the unification of the law, to the end that like 
causes may produce like results in all the states. 

In the present state of our jurisprudence, because of 
varying judicial views, induced in part perhaps by local 
policies and legislation, conflicting adjudications of the 
law are made ui)on the same facts by the courts of the dif- 
ferent states, and indeed by the state and federal courts 
in the same community. The citizens of another state 
may obtain relief upon a cause of action against a citizen 
of the State of Utah in the federal court, which in the 
courts of the state would be denied him. Apparently, this 
is a giving of the one law to one citizen of the common 
country, and another law to another citizen, dependent 
upon the forum of the tribunal deciding the ca«e. Yet, 
it is a logical and imperative result flowing from the neces- 
sity of maintaining a proper line of demarkation between 
the state and federal sovereignties. The difficulty may 
be and probably in the future will be, minimized, if not 
entirely overcome by a uniformity of legislation, federal 
and state, in so writing the law relating to matters of 
ronimon and general interest, as to apply it equally to all 
litigants in oarh jurisdiction. 

Here we have one of the most important questions for 
the consid( ration of bar associations, and the committee 
contemplated by your by-law can prove to be a very effi- 
cient aid to the association in this very matter. So, as to 
'all other questions of amendment or addition to our laws. 
The entire subject demands pitient examination and n^- 
flection, and cannot be disposed of in a hasty or perfunc- 
tory way. This can best be afforded by a committee dur- 
ing tlK^ intermission Of the annual meetings. But, I may 
be permitted to remind you, that the best thought only can 
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be produced by a painstaking consideration and full dis- 
cussion of the report and recommendation of the commit- 
tee. Time should be taken at each annual meeting to fair- 
ly and fully discuss the live questions germane to the pur- 
poses of our organization. I recommend, however, that 
the President be not continued a« a member of this com- 
mittee. When a proper system of exchanges with the sever- 
al state associations shall be provided for, your President 
will have a burden of official duty in the consideration 
and preparation of his annual address, which, with the 
other duties of his office, will be sufficiently onerous to 
justify his exemption from the laborious and exacting 
duties of this committee. 

There is much, indeed, for this Association to do along 
the lines drawn by its constitution, and I confidently lool 
forward to the day when the fruition of our hopes and 
puri)oses shall be fully realized. Will you not give your 
best effort toward such a consummation? 

And, now, gentlemen of the Association, I am re- 
minded that, in concluding this address I am also saying 
farewell as your President. For six years I have occupies 
the chair as your presiding officer, and during all that 
time you have, one nnd all, extended to me a courtesy and 
confidence which can never be forgotten. Let us go on 
with the work of the Association in a fraternal spirit of 
trust and confidence in each other. Animated by the ho^r 
of establishing an influence which shall tend to aid the 
judges and the profession in the administration of justice, 
we may be as-sured that strong and earnest effort cannot 
fail of desired result*^. We may not forget, that in the en- 
deavor of ear'h individual member lies the real strength 
of the Association. Eesults must denend l^r^ely upon 
the constancy of purpose maintained by each of us. I 
ask that you weary not in well doing, for 
"Whoever fights, whoever falls, 
Justice conquers evermore.-' 
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OONSTirUTION AND BY - ULW8 

OF THE 

STATE BAR ASSOCIATION OF UTAH. 



CONSTITUTION 



AbticliE I. The name of the Association shall be The 
State Bar Association of Utah. 

Aet, n. The object of the Association shall be the ele- 
vation of the standard of professional learning and int^- 
rity; to inspire the greatest degree of respect for the ef- 
forts and influence of the Bar in the administration of jus- 
tice; and to cultivate fraternal relations among its mem- 
bers. 

Art. m. The officers of the Association shall be a 
President, a Vice-President from each Judicial District, 
Secretary, Treasurer, an Executive Council of five mem- 
bers, and a Committee on Grievances consisting of three 
members, which officers shall be elected annually and 
hold until successors are elected and accept. 

Aet. rV. The President shall deliver an address at 
each regular annual meeting of the Association, and the 
duties of the President, Vice-President, Secretary and 
Treasurer shall be such as usually pertain to those offi(*<M^ 
respectively. 

Art. V. Regular meetings of the Association shall be 
annually held at Salt Lake City on the second Monday in 
Jamian-, at 7 :30 p. m., at the Supreme Court Eoom, for 
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the election of officers, and for addresses and discussions; 
also for the transaction of any other business of the Asso- 
ciation. The President and the members of the Executive 
Council and Committee on Grievance shall be elected at 
the annual meeting by ballot. 

Special meetings may be called at any time by the 
Executive Council or the Presid^it, and must be called 
when a request signed by fifteen members of the Associa- 
tion is made therefor. And the notice of such special 
meeting shall be by publication in the daily papers of Salt 
Lake City, Ogden and Provo, or by personal notice sent 
by the Secretary to each member of the Association; in 
either case not less than three days' notice of the time aod 
place of holding such meeting shall be given. 

Art. VI. A quorum for the transaction of business 
shall be twenty members. 

Art. VII. No person shall be admitted to member- 
ship in this Association, who is not a member of the Bar 
of the Supreme Court of Utah. 

Art. Vm. All applications for membership at the 
annual meetiijg shall be referred to the Executive Council, 
who shall report on the same to the Association, with thei 
recommendation, and no persc^n shall be admitted to mem- 
bership except by a two- thirds vote of the members pres- 
ent. During the interval between annual meetings, appli- 
cations for membership may be 4ptermined by the Execu- 
tive Council. Each member shall pay an admission fee 
of fS.OO, and annual dues, after the first year, of $3.00. 
Any member may be expelled on a vote of a majority of 
the members of the Association. 

Art. IX. The Executive Council shall manage the 
affairs of the Association, subject t<> the Constitution and 
By-Laws; it shall, also, on or before the first day of May 
of each year, designate such number of members, not e^- 
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c*eeding six, to prepare and deliver or read, at the next 
annual meeting thereafter, appropriate addresses or pa- 
pers npon subjects chosen and assigned by the Council, to 
each of such members as may be so selected for such pur- 
pose. 

Akt. X. All addresses delivered and papers read be- 
fore the Association, a copy of which is furnished by the 
author, shall be lodged with the Secretary. The annual 
address of the President, the reports of committees and all 
proceedings of the annual meeting shall be printed; but 
no other address delivered or paper read shall be printed 
except by order of the Executive Council. 

Art. XI. The Committee on Grievances shall be 
charged with the investigation of all complaints against 
members of the Association, members of the Bar and of- 
ficers of the Courts, and also of all complaints which me\j 
be made to them in matters affecting the members ^of the 
legal profession, the practice of law and the administra- 
tion of justice, and shall report thereon to the Asso^dation, 
with such recommendations as they may deem proper. The 
proceedings of such committee shall be secret. 

Art XII. If a vacancy occurs in the office of Pres- 
ident, the Executive Council may designate a Vice-Pres- 
ident to fill his place. Said Council shall also fill any 
vacancy that may occur in the office of Secretary or Treas- 
. urer, and said Council and said Committee on Grievances 
may respectively fill any any vacancy that -may occur 
therein. 

Art. Xni. The Treasurer shall render an account 
annually to the Executive Council, and said Council shall 
report the same to the Association at it« annual meeting. 

Art. XIV. The Executive Council shall cause to be 
printed such number of the Constitution and Bv-Laws of 
the Association, with the roll of the members of tho Asso- 
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elation, as it shall deem best, not exceeding one thousand 
copies, and shall distribute the same to members of the 
Association, and to such other persons or associations, or 
societies as it may deem prudent; and shall, with the pro- 
ceedings of each annual meeting, print a roll of the mem 
bers of the Association. 

Art. XV. This Constitution shall remain unalterable 
except by a vote of two-thirds of all members. 



BY LAWS. 



Section I. The order of busine^ at eacL annual 
meeting shall be as follows: 

1. Opening address by President. 

2. Report of Executive Council. 

3. Consideration of applications for membership. 

4. Jleport of Committee on Grievances. 

5. Report of standing and special committees. 

6. Delivering or reading of addresses and papers. 

7. Miscellaneous t>usiness. 

8. Election of officers. 

Sec. II. There shall be appointed by the President 
and Executive Council each year, three members as dele- 
trates to the American Bar Association for that year. 

Sec. m. There shall be a standing committee to 
consist of the President and four members, appointed by 
him at each annual meeting, on the "State of the Law,'* 
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whose duty shall be to report at the annual meeting im- 
portant amendments, revisions or additions to the law of 
the State, as developed in legislation or by judicial de- 
cisions, together with such suggestions as may seem to be 
necessary. 

Sec. IV. There shall be a standing committee of ten, 
appointed annually by the President and Executive Coun- 
•il, on "Judicial Candidates and Nominations," whose 
luty shall be to investigate and report at the annual or 
jpecial meetings of the Association, upon the qualifica- 
:ions and fitness of the condidates for judicial offices, 
>ther than those of Justice of the Peace. 

Sec. y. These By-La^ws may be amended at any reg- 
ilap meeting by a majority vote of the members present. 
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